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“=. SPECIAL BENCH 


Before Mr. Justice Syed Nasim Ali, Mr. Justice R. C. Mitter, 
and Mr. Justice Sharpe. 


BROJENDRA LAL ROY, 
AND ON HIS DEATH HIS- 
HEIR AND LEGAL 
REPRESENTATIVES, 
SWARNAMOYI ROY AND OTHERS 
s 0. 
MUBESWAR ALI CHOUDHURY AND ANOTHER." 


Rent, suit for—The Assam (Temporarily Settled Districts) Bien Act, 1935, 
sections 1(2), 3(17), 44—Retrospectioe effect of statute—Pre-Act right of 
landlord to recover cask rent —Limilation — Embowering Executive Govern- 
ment to fix by notification. the date on which the Act is to come into 
operation—Right of suit, 

The Assam (Temporarily Settled Districts) Tenancy Act, 1935, does not take 
away the pre-Act right of the landlord to recover cash rent at the contractual 
rate. | : E 

- Pravisions of Statute which touch a right in existence at the passing of the 


Statat should not be applied retrospectively In the absence of express enactment. 
or necessary intentment, 


The Colonial Sugar Refining Company Limited v. Irving (1) and Gewerat 
Mills Company Limited v. Income Tax Commissioners, Delhi (a) referred to, 


À right of suit is a vested right. 


+ 
- 


The defendants took settlement of 16 TEAR odd land i in the District of- 


Cachar (temporarily settled district in the Province of Assam) from the plaintiffs 


* Appeal from Appellate Decree No. 1547 of 1940 with Cross-objection, 
against the decree of N. L. Hindley, Esq., District Judge of Cachar, dated the 


gist May, 1910, affirming that of Nagendra Nath Chakravarty, Esq., Sadar” 


Munsiff, Silchar, dated the 27th February, 1940. 


(1) [1905] A. C. 369. 
(2) (1927) L. R. 541. A. 421 ; 47 C. L. . f E 


Civi. 

1944. 

Nr we 
July. 26, 
August, 29. 
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by executing a registered Kabuliat on the roth Bhadra, 1341 corresponding to 
.27th August, 1934, for 15 years at an annual rent of Rs. 70. The Assam 
(Temporarily Settled Districts) Tenancy Act, 1935 was passed. in 1935 but came 
into force on the 1st March, 1937. ) 


gE 


Brojendra Lal Roy 
v 


Choha l On 26th July, 1939, the plaintiffs instituted the present suit for recovery of 
— arrears of rent from 1341 to 1345 B.S. at the stipulated rate of Rs. 70 per ^ m. 


year. The defence of the tenant was that they were not liable to pay. mre . 
than Rs. 7-8 annas per year, that is, five times the annual revenue “OF. the 
disputed land in view of! the provisions of section 44 read with seotioi 367) of ' 
the Assam (Temporarily Settled Districts) Tenancy Act, 1938 1^. ` 
Held, that the plaintiffs were entitled to recover rent at the contractual rate, 
that is Rs, 70 per year for the entire period in suit and not for the period 1341 to 
1342 B. S. 
Before the Assam Tenancy Act came into force the period of limitation for 
recovery of arrears of rent was 6 years, Tho Assam Tenancy Act reduced this 
period to 3 years 1 
® Held, that the plaintiffs’ claim’ for recovery of arrears of rent for 1341 and 
aa 1342-was not barred by limitation; as the vested right was not taken away hy 
the Assam Tenancy Act, 1935. p : 
Iswar Chandra Pal v, Priti Lata Biswas (1) followed, 
a! a From the provision of a Statute which empowers the Executive Government 
De to fix by notification the date on which the Act isto come into Operation, it — : 
cannot be inferred that the Legislature intended the Act to apply to. suits 
the cause of action of which arose before the Act came into force. 


Appeal by the Plaintiff and cross-objection .by the De R: 
- Suit for rent. S 


Messrs. Hemendra Kumar Das and Zi manshu Chandra Chou- 
dhury for the Appellants.. 


Mr. Satyendra Kishore Ghose for the Respondents, 
C. A. V. 


August, 29, Nasim Ali, J.:—This second appeal arises out of a suit for 
m recovery of arrears of rent. 

The defendants took settlement of 16 bdighas r4 cottas 
9 chattacks of land in the district of Cutcher (a temporarily settled 
district in the Province of Assam) from the plaintiffs by executing 
a — Kabuliat on roth Bhadra, 134r B. S. corresponding 

to 27th of August, 1934, for r5 years at an annual rent of Rs. 70. 
The Assam (Temporarily Settled Districts) Tenancy Act, 1935, 
came into force on rst March, 1937. On 25th July, 1939, the 
plaintiffs instituted the present suit for recovery of arrears of rent 
from 1341 to 1345 B. S. at the stipulated rate of Rs. 70 per year, 


(1) (1943) 48 C. W.N. 266, 


Von 79] -— HIGH COURT. mE 3 


„The defence of the tenants is that they are not liable to pay - Ci 
more than.7-8 per year. 5 times the annual revenue of the 1944. 
disputed lands in view of the provisions of Section 44 read with Brojendra Lal Roy 


Section 3(17) of the Assam DEEOIORID Settled peice) Tenancy 





Mibissvar Ali 
Act, 1935. Choudhury. 
. The Munsiff held that itis plaintiffs are entitled to recover rent Nasim Ali, F, 
at the.rate of Rs. 7o per year for 1341 and 1342 B.-S. and at "e — 


rate of Rs. 7-8 per year for 1343, 1344 and 1345 B. S. 

"Two appeals were preferred before the lower appellate Court - 
—one by the landlords and the other by the tenants. The learned 
District Judge dismissed both the appeals and affirmed the judg- 
ment and decree of the Munsiff. - The present second appeal is by 
the plaintifs. The defendants have also filed cross-objections. 

The contention of the plaintiffs in-their appeal is that.the Courts 
below were wrong in holding that the plaintiffs were not entitled 
to get rent for the years 1343-45 B. S. at the Kabulyat rate. - 

Section 44 of the Assim Tenancy Act, 1935 is in these terms. 

“Except as -provided for in Sections 25 and 26, no rent agreed 
on between landlord and tenant or enhanced-by Court shall exceed 
the maximum rent in respect of the land; nor shall any such amount 
which is an excess of the maximum rent be lawfully payable." 

-The words.“ maximum rent" have been iE in Section 3 
clause 14. of the Act thus : 

o“ Maximum rent or rate of rent of E holdings or 
Dant thereof heid on cash rent means a.sum representing in the 
case of Cachar 5 times and in the case of other districts 3 times 
the revenue rate.. Where agricultural holdings or parts thereof’ are 
held on produce rent maximum rent, means in the case of paddy :34 
and in-the case. of jute- r/3rd of the actual produce thereof" 

; Before the Act came into force plaintiffs held the right to recover 
rent at the stipulated rent of Rs.. 7o per- year.. The question is 
whether this right of the plaintiffs has been touched du Section 44 
of-the Act. 

Provisions .of statute which ‘touch a right in existence- at the 
passing of the statute should not be applied retrospectively in.the 
absence of express enactment or necessary intendment : The Colonial 
Sugar Refining Company Limited v. Irving (1); Delhi Cloth and 
General. Mills Company Limited vy. Income Tax Commissioners, 
Deihi (2).. Section 123(i) (g) ofthe Act is in these terms : 

- * Notbing in any contract between .a landlord and a tenant 
made. before or after the passing of this Act shall entitle a landlord 


zC1) (1908,A. C. 369. — (a) (1927) L.R, 54 L A. 421 47 C. L.-J. n 


Cmi- 
194417 

Te 
Brojendra Lal Dar 


Mabaewar Ali - 
Choudhury - 


Nasim Ally 5. 
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- where the rent is payable in produce to recover as rent produce in 


excess of half (or-in the case of paddy one- di -of the gross 
produce of the land for the year for which rent is claimed.’ ’ 

-c- The ‘section expressly takes away the pre- -Act right of tis land- 
lord based on contract to recover produce rent in excess of half 
of the. gross produce of thé land. There is no provision in the 
Act which expressly tdkes away the  pre-Act right of the 
landlord to recover cash rent at the contractual rate. -The conten- 
tion'of the tenants however is that the necessary implication :of. the 
words “nor shall............be lawfully payable " in the last part.of 
Section 44 is-that the section 13 retrospective in its operation.: The 
words “any such amount" after thé word“ shall " mean 
"amount of'rent agreed on between landlord and -tenant or 
enhanced by Court." Before the Áct came into force the Court.had 
no power to enhance the rent, The Act for the first time empowers 
the Court to . enhance the rent. The section therefore contem- 
plates amount of rent agreed upon between landlord and tenants 
or enhanced by Court after the Act. We are therefore of opinion 
that contracts about rent after the Act are hit by Section.44 and 
that pre-Act contracts are not touched by this section. This view 
finds support - from the omission of cash rent in Section 123(g) of 
the Act. The plaintiffs are, therefore, entitled to recover rent at the - 
contract rate f.«. Rs. 70 per year for the entire period in suit. ` 

> «The 'defendents in their cross-objection urge that the Courts 
below should have held that the plamufis’ claim for rent for .134t 
and ‘£342 .1s barred by. imitation. , ; 

; Before the -Assam Tenancy Act came into [osos the jod of 
imitation forrecovery of arrears of rent was 6 years. The Assam . 
Tenancy Act, however, has reduced this period to three years The 
Act was passed in 1935 : Section 1(2) of the Act is in these terms: _ 

"It shall come into force on such date as the Local Government . 
may by notification appoint in this behalf." M oy 

By notification under this section the Act came into force on 
the ist of March, 1937. The cause of action for recovery of 
arrears of rent for 1341 and 1342 arose. before the Act came 
into force. . A right of suit is a vested right. The question is 
whether there is anything in the Assam Tenancy Act which shows 
that this vested right. was taken away by the Act. ~ There is-no pro- 
vision in.the Act which: expressly takes away this vested tight. It 


is: contended on behalf of the defendants ‘that the necessary impli- 


cation. of the. provision ‘in section 1 (2) of the Act that the Act 
ghall.come into operation at a date to be notified by” the Local 
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- Génie is that the legislature intended that the period of 
- lirnititión would apply to suit the cause of action of which arose 
"'Beiore | the Act. In Jswar Chandra Pal v. Priti Lata Biswas (1) 
it Has béen held by a Division Bench of this Court that from the 
 pfévision: of a statute (Sylhet Tenancy Act, 1935) which empowers 
thé "dXEcutive Governmént to fix by notification the date on which 
the, Act is to come into operation it cannot be, inferred that the 
législáture, intended the Act to apply to suits the cause “of action 
of Which arose before the Act came into force. We are of opinion 
that - this-- view- is-quite correct. We. accordingly. hold that. the 
plaintiffs claim for recovery of arrears of rent Di 134r apd 1342 is 
not barréd by limitation. — ` > : : 
The result therefore is that the cross-objections' are E 
and the appeal is allowed. Plaintiffs’ suit is decreed in full with 
costs.in all the Courts. as DR - 
..There-will be no order for costs in the crossabjetions 
`- Mitter; J. :—1 agree. EU 2 ees 
Sharpe, J. I agree. ^ — Y ct 


AT. Me 


~ 


Appeal decreed : 


» | Cross-objectión. dismissed. 
. ev) PE W.N.266.- 


at - 
- 


www Aa, dto -— FEDERAL OOURT. J Byles e 2 Ug 
PRESENT : W, P. Spens, Esq., Chief Justice, Mr. Justice Sr 
1. v Varadathariar and Mr. Justice. Zafrilía Khan. 
in RE, THE ,Powzas OF THE "FEDERAL LaótLATURR ‘TO 
. PROVIDE FOR THE LEVY OF AN ESTATE DUTY IN 7 
... >- -- RESPECT OF PROPERTY, OTHER THAN AGRI. 


- 


- - 


L. n - CULTURAL LAND, , PASSING UPON. -.- - . 
dz 2 TS — .' tam DEATH OF ANY - Pet. x vie 
2-9 dus ay HE E ' PERSON S 44-0 t md m 

ras cos ` AND ` E- gs das ct i : oe 


r 
-4 t ue 
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JI RE. A REFERENCE UNDER SECTION I3. OF 
THE had eater ad or INDIA ACT, 1935. 


-——— 2 


Reference —Hederal ‘aie if can legislate for. the levy of Estate. Duty—Adot- 

T jory juyisdicHon—Constitution Act, 1935, section 213—Question relating 

to future legislation —Ckarging section, scope of — Notification under sec 
tios tog of the Constitution ‘Act—“Shall be deemed to include”. 

` As the Federal Court is ‘not éoafined striotly to question ot rS 

of-the terms used in the Reference and as invited. to give its opinion on the 
25 / 


Ur 


CIVIL, 


1944. s 
, Bernd 


Brojeidra Lal Roy 


Mubchwar Ali 
Choudhury. 


- Ñam Ali, y. 
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1944. 
A 


Re Reference 
under S. 213 of the 
Govt, of India Act. 
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assumption that the tax referred to in the Reference as proposed to be levied 
is ong resting on the same essential bases and having the same essential 
incidents as Estate Duty in the English Law, on that assumption the Court 
delivered the following 2 
Opinion. 

The Federal Legislature has no power to make a law providing for the 
levy of Estate Duty of the nature and with the incidents of Estate Duty, under 
the English Law. l 

The levy of Estate Duty of the kind above referred tois not a matter 
included in any of the Lists in Schedule VII to- the Government of India 
Act, 1935. 

Per Zafrulla Khan, J.: ‘In the state of the material made avaliable! to 
Federal Court it is imposible to express any opinion on the questions: referred 
by His Excellency the Governor-General under section 213 of the Government 
of India Act, 1935, l 

Per C. Jand Varadachariar F.: When Parliament has thought fit to ` 
enact section 213 of the Constitution Act,, it is not for the Federal Court 
to insist on the inexpediency of the advisory jurisdiction ; nor does it assist 
to say that the opinions expressed by the Lourt on the questions referred will 


- have no more effect than the opinions of the law officers:. Attorney-General 


for Ontario v. Attorney-General for Canada (1) i . 

Per Zafrulla Khan, J.: The exercise of advisory jurisdiction, even in 
pursuance of provision made in that behalf in statute, may Often be attended 
with great inconvenience, occasion embarrassment and result in prejudice to 
the rights of future litigants, It 13 a jurisdiction the exercise of which on all 
Occasions must be a matter of delicacy and caution. 

Per C. F and Varadachariar, Ja.: The fact that the questions referred 
to Federal Court rélate to tuture legislation cannot by itself be regarded as 
a-valid objection, as section. 213 of the Constitution Act empowers the 
DIOFEL QUE euer to make a reference when cx of law are “likely to 
arise", 5. , 

As the issue of a notification under section 104^ 0f the Constitution 
Act thereby adding to the Lists in Schedule Vil 1s regarded as a matter -of 

some gravity, it Seems to” have been' assuuied by tbe Joint Parliamentary 
Committee that before issuing such a- notification, the Governor-General ` 
would ordinarily ‘take the opinion of the Federal-Courtas to whether the 
proposed legislation is not covered by any of the entries in the Lists, In 
this class ot cases, the Reference -should, in the very nature of things, be 
made before the legislation has been introduced aad the objection based upon 
the hypothetical character of the questions can have no force. | 

In dealing with such questions as are referred to Federal Court, the Court 
has to make'certaii assumptions and resérvations in ‘answering them,- The. : 
necessity for making ` such reservations may arise in’ particular cases and 
the proper course for the Court to adopt in such cases is to make its report 
with such reservations as may be found necessary : Attorney-General Jor 
_ Ontario v. Attorney-General for Canada (1). g 

Per Zafrulla Khan, F.: The Court must be furnished with the fullest 
material on the subject in an exact and precise form and should not be left 


(1) [1912] A. C. 571 (589) - s d "^ i 
A 


$. 
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to base its opihlon upon assumptions or be reduced to the necessity of 
safeguarding against misapprehension or misconstruction of what it might 
have to say by a profuse employment of ‘ifs’ and ‘buts’ and ‘provideds’. In 
‘other words, it should be put ina position to arrive ata determination of 
the questions referred with confidence that its opinion would -furnish some 
"guidance. and help. One precaution that might be taken would be to attach to 
the Reference a draft of the bill which it is proposed to place before the 
legislature. A draft might be found to be of considerable assistance, 

Per C. F and Varadachariar F.: It would make the task of the Court 
easier and. perhaps enable it to give a more specific and useful opinion, if in 
these cases the Court could-have before it not only questions intended to 

“indicate the-pith: and substance of the proposed legislation but also a draft 
notification.to be issued under section 104 and a draft hill to be introduced ta 
carry out the proposala, 

Per Zafvaulla Khan, F.: A law enacting that upon the death of a person 
there should be levied a duty in respect of: property upon the death may 
well be so framed as to be completely covered by entry No. 56 of the Federal 
List,-even upon a narrow construction of the term ‘succession’ in that entry. 

Whenever the Federa] Court is- invited to tender an o»inion upon 
questions of law, the questions must be cast in a precise and exact form 
and the reference itself must contaln all the materials necessary to enable 
the Court to arrive at a satisfactory determination of the questions. It should 
not heleft to counsel to supplement the reference during the Course of 
the hearing by oral submissions. Counsel may as of right enter upon an 
expositiod and interpretation of the material comprised in the reference. In 
determining the true nature of a tax considerable help may be derived from 
the machinery provisions and the schedules: Colquhoun v. Broks (1) 
and Rex v. Lovijt? (a). 

Per C. J and Varadadhariar, 3. A perusal even of the dina sec- 
tlon may often be useful and sometimes even necessary to elucidate the scope 
of the charging section: Colquhoun v. Brooks (1) ; Attorney-General for 
British Columbia v. Mc Donald Murphy Lumber Co. (3) and Commissioner 
“of Stamps, Straits Settlement v. Oei Tjong Swan (3)—and this is particularly 
$0 fi Gases of ambiguity: Provincial Treasurer of Alberta v. Kerr-(4). 

Per Zafrulla Khan, J. : The Court cannot be invited to make a pronounce- 
ment upon the nature of the duty proposed to be levied in the absence of 
full information of the subject of machinery ete which would be necessary to 
make the duty effective. 

In the case of some of the items it would not have been possible to arrive 
at any conclusion one way or the other in the absence of, a draft of the 
legislative provisions embodying the items. j 

, As regards the point (“The situs of moveable property shall be such as 
may be specified in the law or prescribed by rules made under the law), it 
does not turn on the construction of the List in Schedule VII but on section 
99- of- the Constitution Act. As the num of- such legislation depends 


. Q) [1889] 14 App. Cas. 493 (507). 
^ (3) [gra] A. C. ara (223). 


(Q) [1933] A. C, 378 (389) (4) [1933] A. C. 710 (70) à 


Re Reference ; 
rond S. 213 of. thy 
. of non 


F, C. 
1944. 
Re FER 
under'S. 213 of the 
Gort. of Indiz,Act, 
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upon its conforming to the provisiong ot section 99 of the said. Act, the 
question does not therefore admit of a general NE There is nothing 
In:List II of Schedule VII to cover the proposed duty. 


Per C. S and Varadachartar, J.: Recognising that there are real. and 
substantial difference between succession and Estate Duties, the word ‘succes: 
sion’ used in Entry 56 of List I which speaks of “duties in respect of succes: 
sion to property” is used in a. narrow sense" and;means transmission by law 
or by will of men, to one or more persons of the property and the transmis 
sible rights and obligations of a deceased person.- 

‘It is not appropriate to describe a levy in the nature of Estate Duty. 

With reference to the form of question (r) it-is inadequate. It may 
generally be true to say that questions (1) and (2) correspond to charging 
seotions'of the proposed Act ; buta -perusal even of the machinery ‘sections 
may Often be useful and sometimes even necessary to elucidate me OPE of 
the charging section. - j 


Assuming that in the absence of material, an affirmative answer oould 
have been returned to the first question asit stands, it would have been 
extremely difficult to return an answer to the whole of question (2) (a) in the 
absence of such material. 


While it is true that ilie grant of legislative power in respect Of a certain 
subject matter will carry with it certain. accessory Or incidental powers, 
Including a power to enact provisions to make effective the exercise of the 
main power or prevent.evasion. of the law enacted under that power, provi- 
sions of thiskind are substantially different from provisions calculated to 
extend the scope of the main power [self by a. statutory fiction. It is 
bound to be a question of much difficulty—and one which could only use- 
fully be attempted when the legislation has taken much more.final form— 
to determine whether the various provisions set out in question "(ay (a) can 
be regarded as ‘incidental’ or ‘accessory’ or ‘necessary’. 


Special Reference No. 1 of 1944. 
Sir Brojendra Mitter ( Advocate-General of India) (Mr. S. M. 


Sadiq, Advocate, Federal Court, with him) instructed by Mr. K. Y. 
Bhandarkar, Agent for the Governor-General. : 


Mr. Motilal Setalvad, Senior Advocate, Federal Court '(Mr. G, 


N. Joshi, Advocate, Federal Court, with him) instructed by Mr. K. Y. 
Bhandarkar, Agent for the Governor-General in Council 


Dr. Narain Prasad Asthana, Advotate-General of the United 


Provinces, (Mr. Baij Nath Sahai, Advocate, Federal Court, with 
him) instructed by Raisada Sumair Chand jasn, Agent for the 
United Provinces. 


Mr. M. Hidayatullah, Advocate-General of the Central Provinces 


‘and Berar (Mr. R. Kaushalendra Rao, Advocate, Federal Court, 
with him), instructed by Mr. B. Banerji, Agent for the Provinge ' of 
the Central EUREN and Berar, P oe mut 


— 
- - 


Y v 


Vou 49.] ^ FEDERAL COURT, 


a referred are :— 
“ (1) Has the Federal Legislature power to make a law provid- - 


~ 


— Sir Alladi Krishnaswami Aiyar, Senior Advocate, Federal Court 
( Mr. N. Rajagopala Lyengar, Advocate, Federal Court, with him), 


snstrutted by Mr. Ganpat Rat, Agent Amicus Curiae. 


^. The following Opinions were delivered : 
l l . OPINION. . 


` Spens, C. J. :—The opinion which I am about to deliver is | 


that of my brother Varadachariar and myself. 
This is a Reference made by His -Excellency the Gorenn 
General under section ar3 of the Constitution Act. The questions 


P 


ing that upon the death of any person there shall be levied an 


Estate Duty in respect of properly, other than agricultural land, 
passing upon the death ? 


(2) If the Federal Legislature T such power, has it also the 


l power to make a law providing that for the pares of the afore- 


said Duty—- eee q . ^ =x 


- (a) ‘Property passing upon the death ' shall be deemed to 
includes : 

(i) Property passing either immediately on the RT or after a 
specified ‘interval, either certainly Or dpntingont, either originally 


. or by way of sübstitutive limitation ; ; 


: (st) property of which-the deceased was at the time of his-death 
competent to dispose ; ; 


(sit) property in which the deceased or any ids: person had an 


| interest ceasing on the death of - the deceased, including, . in parti- 


cular, a, coparcenary interest in the joint property of & Hindu 


family governed by the Mitakshara School of Law ; 


(#0) property transferred by the deceased as a gift in content 
plation of death or within a specified period before death ; 

(v) property passing under any settlement made by the deceased 
whereby an interest in such property forlife orany other period 
determinable by reference to death was reserved to the 
settlor ? 


(5) Mu ot “moveable property- shall be such as may be 


"specified ' in. the law or prescribed by rules made under 
..the law, 


-= +- -= 


(3) If the Federal néeislhre lid not the powers referred to 


in questions (1) and (a), isthe levy of such duties a matter not - 
. included in any of the lists in the Seventh Schedule to the Govern 


ment of India Act, 1955 ? 


FC. 


1944 . - 
Marre 


Re Reference 
under S. 213 of the 
Govt. of India Act. 
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ns ates (4) If. the..Federal «Legislature.has the «power :referred.to in 

ios . question: (1)..but notiall the:powets referred to-in’, question (2), is 
Re Reference the levy of a duty on those.classes of: propertyomentioned ,in'ques- 
d Dae) nds Act tion (2) in respect of which it has -not-such -powers a ‚matter not 
Sons, C, F. included in any of the lists.in the- Seventh Schedule to the Govern- 

E ment of India Act, 1935 ?- 

ipiis i . ^ = Notice of the Reference: "was given - to the sn of. ‘India 
and to the Provinces ‘and: we have heard arguments ` froni toünsel 
- ` for the Governor- General and-the-Goverüor'General'in Council and 
from tbe -Advocates-General of the- United Provinces: 'and' the 
, Central Provinces and Berar. At our instance, Sir -Alladi Ktishna- 


“swami Aiyar was instructed- to appear as “amicus curiae” ~and present 





i -what may -be calléd-the tax- -prayer's point of view. We arë indébted 
-to all-the learned counsel’ for the: assistance that they ' have 
rendered. T x 


- * TThe-citéumstances in'wWhich: the Reference has been" made and 
-the form of the-questions referred: Have led’ td some discussion‘at 
the Bar as to the proper course to be adopted i in this case. "Two: 

: particular. features of the'situation are :— ^^ — * Joun v 

(1) that the questions relate to contemplated legislation and not 
to- the meen Or openmon of a measure. already passed j 
-and-- p PEL Sea B ' l MS 
(2) that the main question referred; namely; question, (2), con- 

- tains-only véry limited - information as -to the nature of the tax. pro - 

posed to be levied. TEES qp om ie 
It may be ‘stated’. at the Dust that'when Parliament has thought 

-fit to enact section. 213° Of the Constitution’ Act it is not’ iñ our 

1 judgment? for the Court to insist on the inexpediency (according: fo 
a certain school of- thought): of the advisory jurisdiction. ` “Nor does 

“Sit assist tO say that the ‘opinions expressed by "the- Court ` on the 
questions referred: “will have -no more effect than the “opinions of 

bahe law officérs "^; Attorney- General for Ontario x. Attorney-General 

T bbr. Canada (1). ` That i is- the ipa result: ef the: Jurisdiction 


- 
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- The fact that the questions referred relate to future legislation 

. duc: by itself -be -regarded: as -a valid Objection, ‘Section’ 213 
19bípowers the EM to make-a reference when questions 

of law are '' likely to arise’. It-has been urged upon us’ inthe 

opgesent instance" that:the ee -has become , particularly: neces- 

sary because of, aisuggestion that the proposéd leglslationizrenuifes 
ate made: Possible, by a notification to be issued by the Governd: =, 


nnd C. 571, (589.) = e^ us xw dac 
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General under Section 104 of the, Constitution. Act. .. Such a noti-: acid 

fication. can. be, issued if the Subject: -matter of; the proposed. legia-. . 1944 ~ 

lation is. not. enumerated , in any of. the. Lists in | Schedule: VII to.the-; ^ Re Refe' ènce- 


Act. . As the, issue. of-a. "notification. under. section, 1p4, . thereby ; ned RM hehe 
adding. to. the Lists in’ Schedule. VII, is regarded: as.a matter of.some, — 4 
gravity, .. it seems to have been assumed by the Joint ‘Parliamentary id ee 
Committes that. before issuing , such a. notification, the Governor- . 
General. ‘would. ordinarily take the opinion-of the Federal Courts. 
to whether the proposed : legislation is : not covered. by any of. the . 
entries in the Lists and this . is what the. Governor Geneial. has - 
thought. fit to do in this case. In this class of. cases, the reference } 
should, . in the.very nature of things, be. made before, the legislation - 
has. been introduced .and the, objection based upon the hypothetical: 
character, of the questions, can have no.forcé. We may, -however, ' 
add: that-instances were brought to our, notice. im which ‘reference v e CA 
had been made under the corresponding „provision in tbe 5 y 
Supreme Court Act when the matter was at. the. 
a bill. > n 2: 

It ',would no doubt make thes task: òf the Court. easie 
perhaps enable it to, give a more Specific. and useful opinion, i 
these cases the Court could have, before ~ it ‘not only. questions, 
intended to indicate the pith and. substance. of - the ,proposed- 
legislation but also, a draft . notification. to be ‘issued, -under | P 13 tS AN 
section 104 ; ‘and, a draft bill: to be introduced to carry out the, 
proposals. T 

Hence it is that the form of the questions in. this case hás i 
us greater difficulty. . When we. deal with. the questions themselves, 
it will_be seen that we have been obliged to- make -certain assump- 
tions and reservations in answering them, -,Às observed i in Attorney- . 
Geaeral for Ontario v. Attorney- -General for. Canada (1 ) the necessity 
for making such reservations :may arise, in. particular, cases and the . 
proper course for the Court to adopt. in such cases is. to -make its 
report with such reservations as may be found necessary. 

On behalf of the Governor-Gegeral in Council, -counsel invi hoy 
us to answer 7 questions . (1) . and (27) in the negative Ñd.: 
questions (3). and (4) in the affirmative. This is slightly -differe 
from the position taken up in the- statements filed on behalf of the 
: Governor-General in Council, but i in.& matter of -this kind, waarao 
not disposed. to-attach much, importance. to this circumstáneerrs Hail 
contended that nothing like the proposed tax i 
Lists II and III of the Seventh Schedule io the SES In 
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that the only relevant entry in the frst list, namely, entry No. B6, 
could not, on its true interpretation, be held to authorise the levy of 
the proposed tax. He drew our attention to some of the English 
decisions in ^which[tbe distinction between a Succession Duty and | 
an! Estate Duty had*been clearly indicated and asked us to apply 
the same test here and hold that the proposed Estate Duty was not 
a duty “in respect of succession to property ” within the meaning 
ofthat'pbrase in enty$No. 56, Pressed with difficulties arising out 
of the meagreness of the information contained in the questions as 


.to the’nature of the proposed tax, he contended that the language 


of questions (r) and (2) was enough substantially to represent the 
charging sections of the proposed Act, that taken with the descrip- 
tion “ Estate Duty ” in question (1), the questions gave sufficient 
information for the purpose of the present Reference and that other 
sections of the Bill would only be machinery provisions. Finally 
he asked'us to express our opinion on the assumption that what was _ 
proposed to be levied was a tax similar in all material respects to 
the Estate Duty imposed in England by the Finance Act of 1894 
(and its later amendments) as interpreted and explained by the 
decisions of the English Courts thereon; and he referred to the 
observations of Rigby, L. J., in Zar? Cowley's case (1, and to the 
decisions in- Winans v. Attorney-General (a) and Nevill v. Inland 
Revenue Commissioners (3) as clearly showing that the proposed tax 
was essentially different from a succession duty and was not there- 
fore covered by the phraseology used in entry No. 56 cr any other 
entry in the lists in Schedule VII. 

The Advocates-General of the United Provinces and of the - 
Central Provinces and Berar contended that the proposed tax fell 
within, the ambit of entry No. 56 of List I and that question (1) and ` 
even question (2), toa great extent, must be answered in the affir- 
mative. They urged that the term “succession” is one of wide 
and general import, as comprehensive as the expression “ passing 
upon the death ” in question (1) and that there was no justification 
for limiting its interpretation by r&ference to the distinction drawn 
in England between Succession Duty and Estate Duty. This 
distinction, they said, was merely the result of the history of this | 
group of taxes in England and of the co-existence of the two kinds 
of duties. They insisted that a constitutional enactment should be 
liberally interpreted so as to give the fullest scope and effect to the 

(1) [1898] 1 Q. B. 355. l : 

(a) [1910] A, C. 27. 

(3) [1924] A.C, 385, E TES 
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language employed and avoid as far as possible. ah'infèrence of an 
intention to withhold essential powers. of . taxation from the Indian 
Legislatures. They pointed out that when Parliament had thought 
fit-to,provide in section 1 37 that Succession Duty, though collected 
by. the Central Government, should form part of the revenues of the 
Provinces, it would not be right to attribute to Parliament an inten- 
tion that this provision . could be defeated by levying a similar tax 
under a different name or on a different basis. . Referring to a 
recommendation made in 1924-25 by the Indian Taxation Enquiry 


Committee in favour of the levy of Estate -Duty in India, they . 


argued that it was unlikely that the power to impose this duty was 
not conferred py the Constitution Act passed some years, after that 
recommendation. Lastly, they pointed out that writers on’ Political 


Economy and Public Finance and several enactménts in Canada - 


and Australia used the expressions "Death Duties", "Inheritance 
Taxes", and duties or taxes on “succession” to include both the 
Succession Duty and the Estate Duty of the English Law. As 
regards question (2), they-contended that, if the Indian Legislature 
. had the-power to levy Succession Duty in the wide sense contended 
for by them, it must also be held to have the power to enact pro- 
visions required to make the exercise of that legislative power effec- 
tive and to prevent evasions of the taxing statute. Many of 
the categories in the sub- heads forming question (2-a , they said, 
would, on this principle, be within .the' competence of the Indian 
Legislature. In -respect of - that “portion of sub-clause (iy 3 
question (2-2) which relates to Coparcenary Interest in Mitakshara 
joint families, they relied on the judgment of this Court in. Jn re 
The Hindu Women's Rights to Property Act ( ) as conclusive in 
support of the view that survivorship is also a form of succession. 

^ Sir Alladi Krishnaswami Aiyar, at one stage, vfs., in the case 
- filed by him, supported the contention that “the answer to the first 
question must be in the negative", because “an -Estate Duty as such 
could not be comprehended within the scopé of the power com 
ferred by the item” (że, entry No. 56) and there was no other 
entry in List I or List III capable of being construed as authorising 
the levy of such a duty. In his statement in reply, he referred to 
the Ámerican, Canadian and Australian decisions relied 'on by the 
Government of the Central Provinces in its case and submitted 
“that it is unsafe to rely on American, Australian or Canadian 
analogies and that the Court must reach its conclusion on a proper 
interpretation of the meaning of the. expression "duties. with TOE 
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F. C. T i . š s.” -à E - > me , poe 
— pect to succession" in item 56. - During the arguments’ -before :- the: > 
1944. .. Cout, the stated that further examination of the'question in'the ' 


Re Reference. light of the arguments ‘urged’ on behalf of the "United -Provinces 
ron S: aa of the -'and the Central Provinces rather inclined him to. the view - that- the : 
“word "succession" in entry 56 of List I could, without -any - undue. ; 
straining of its significance, be held to include all cases of “pass - 
ing of.property on death” and that the; entry could therefore’ be : 

" held to comprehend both “Succession Duties" (in the- narrow 
sense) and “Estate Duties". He instanced the- case of-a Hindu : 
reversioner being spoken as “succeeding” to the estate on the - - 
death of.a widow, though the widow had only a -“limited interest" ~ 
and the reversioner has been held not to claim under her. He 
invited our attention to the report of the Percy Committee (the? 
Federal Finance Committee -of 1932) and to thé White Paper on 
Constitutional Reforms (1) where the- expression “Death -or 
Succession Duties” is used and he asked us to read it as implying 
that in the. opinion of the authors both the expressions “Death ~ 

. . . Duties" and “Succession Duties” were of the same -comprehensives ‘< 

significance.. He reiterated the argument based by the Advocate” : 
General of the Central Provinces on- section 137 and he appre- 
hended” that if. the “Estate Duty?" and the - “Succession Duty": 
- should; be held to be two different duties, there might be practical : 
difficulties and conflicts in their levy in view of the financial scheme " 
adoptéd by the Constitution Act. We do not feel that the illustra. 
i tion derived from the case of the Hindu widow-ani the réversioner 
is likely. to be very helpful. The. "woman's éstate" under the 
Hindu Law is an anomalous conception created by a long course i 
s of décisions in an attempt to réconcile various conflicting: interests. ` 
Nor isthe passage cited from the Percy Committee's Report 
calculated to throw. much light on the question. There is- nothing 
to indicate whether the authors thought that the two duties were’ 
One and the same or were different. -Anyhow, there remains the -« 
fact- that. the Constitution Act did not employ’ that composite ^ 
expression but only.the expression “duties in-respect of succession" : 
—probably taken from item a in List I of the- Devolution Rules of 
1920. - Our conclusion must therefore rest on the weight to be given ~’ 
to the other contentions.urged before us. 

With referenée to the form of. question a. we feel that we are -: 
at some disadvantage :by.reason of its inadequacy. It may generally 
be true to say that questions (r) and (ay correspond to the charging - : 
sections of the proposed Act ; but a poe even `of the oe 


().Cmdaadbugge — ux 0 5. c 8 ace o T 


Spens, .C, gu 


-— 


“| 
1 
- 


e 


Mow 79] ^ .  . kbüzat GouRE. l so Sedi 


Sections may often be useful and sometimes even necessary to ues 
. elucidate the -scope of the charging- section :- see ColgwAoun v. 1944. 
Brooks (1); Rex v. Lovitt (2) ; ' Attorney-General for British pe Reference 
-- Columbia v. McDonatd Murphy Lumber Co.(3) and Commissioner. ie or Mi of the 
| of Stamps; Straits Settlements v. Oef Tjong. Swan (4)—and this is^ E 
ue Sane so-in cases of'ambiguity.::: Provincial Treasurer of _ Spena, C. di 
: Alberta v. Kerr (5).. : The expression “property passing upon death” m 
- in the question mightinot be inappropriate even to denote cases of 
' „succession (in the limited sense) if! the other provisions - -of the Act 
. indicate only a Succession Duty in the English sense. : Reference 
^ has no doubt been made in the question to: “Estate Duty", but it 
may be doubted whether it-is permissible as a matter of interpreta- 
| tion to import into this country, merely from the use of that expres- 
.Sion, all the incidents "associated with that tax.in .the English 
financial system-—see the' observations in. Commissioner of Stamps, 
' Straits Settlements v. Oei Tjong Swan (6) as to the connotation of = 
- the. expression” “Estate: Duty" used in the Straits Settlements 
' Ordinance considered in that case and as to the . danger of using 
- decisions on an Imperial Statute in the interpretation of a colonial 
measure, See also- the observation. of Lord Robson in Rex v. 
Loot (7) where, dealing : “With the tax imposed by a Canadian 
.enactment, he said : > “although called a succession duty, the tax | 
t here in question-was laid- on the corpus :of the “property”: In a 
Queensland Statute referred to in Archibald v. Commissioners of 
_ Stamps (8),. the- Queensland- Legislature: had (as pointed :out . by 
O'Connor, /.) though adopting the words of the English section, 
. usedithem in-a-different context and.as part- of a different scheme 
~- of assessment -from that. contained in .the "English Act. : As we are 
-onot, however, confined. strictly to-a question of interpretation of the ' 
,terms used in the. Reference. and as "Counsel for the Governor 
- General in. Council has expressly - invited: us to give our opinion 
|. 0m the.agsumption- that the tax referred to -in-tlie.-Reference; as 
+ proposed, to be levied is one resting. on: the- same ‘éssential,. basis 
:o Bnd having : the same. essential incidents as Estate-Duty jin the 
co English. Law, + we ‘are: prepares to i E ‘our OPINOR on. that 


^cassumption. e, s c2... i ; S UEM : 
“2h 1. (1) [1889] App. Cay. 493. "~~ (a) [rora] A: C, ata 
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7:44) [1933] ASC. 328, (489). ~ M^ neue d soe 
_ 5). [1933] A. C. 919 (720), . "A 
(6). .(1933] A.-C. 378. EU 
(7) [1932] A. Œ, ara (223). dis 
(8) [1909] 8 C. L. R. 739 (754). E 
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It is true that the difference recognised in England between the 
Succession Duty and the Estate Duty is, to some extent, due to the 
history of those‘taxes in that country. But it does not follow there- 
from that the difference does not also rest on a real and important 
difference in the bases on which they rest. It is likewise true that 
in some Canadian and Australian Statutes the expression ‘‘Succes- 
sion Duty” has been employed to denote or to include what: would 
be Estate Duty in the -English Law ; but these were instances in 
which very little turned on the difference between the two kinds of 
imposts ; the expression was generally found in the “Short Title" 
of the enactment or taken from it. Similarly the principle of 
"aggregation" and the principle of “progression” (or graduated 
scale) associated with the Estate Duty have sometimes been 
adopted even in respect of Succession Duty ; they cannot, there- 
fore, be made the basis of differentiation between the two. It is 
also to be noted that though economists and writers have dealt 
with “Succession Duty" and “Estate Duty” under the headings | 
“Death Duties”, “Inheritance Taxes” and “Duties on Succession”, 
it cannot be said that they did not recognise a real distinction 
between Succession Duty and Estate Duty. There are certain 
common features justifying the treatment of both these methods 
of taxation under one head ; but the distinctive features are also 
noted. Thus Findlay Shirras in his “Science of Public Finance” 
p. 524 classifies Death Duties or Inheritance Taxes  ' under 
two categories, an estate tax levied on the inheritance asa whole, 
and a succession duty or share tax on the separate portions going 
to the different beneficiaries". He adds that both categories have 
their peculiar characteristics and proceeds to indicate them, obser- 
ving that the Estate Duty is a more productive and efficient source 
of revenue while the Inheritance Tax may be said to be the more 
equitable. There is one feature common to both taxes, namely, 
that the occasion for the levy.is the death of a person ; but while 


` Succession Duty has reference to the acquisition of the property 


by the successor and generally takes into account the extent of 
the benefit derived by him and other considerations relevant from 
that point of view, the Estate Duty has reference to the value of 
the property constituting the estate of the deceased and is inde- 
pendent ofthe question as to who takes it. Thus the distinction 
drawn in the English decisions betw2en Estate Duty and Succes 
sion Duty seems to correspond substantially to a distinction in 
principle and basis recognised by writers on Economics. The 
Members of the Indian Taxation Enquiry Committee themselves 


~ 
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recognised it; see paragraph 356 of: the Report. The judgments 
in Provincial Treasurer of Alberta v. Kerr (1) and in some of the 
earlier cases therein referred to will also show that that distinction 
may have a material bearing upon the classification of taxes into 
“direct” and "indirect? and upon. the decision of questions 
relating to the territorial jurisdiction of legislatures imposing such 
faxes, l 


The argument based upon the improbability of Parliament 


having withheld the power to levy such a tax when framifig the 
constitution in 1935 has no great force, Section 104 has been 


enacted to meet that very difficulty. That section has also some ` 


bearing on the argument founded on section 137 ; the Governor 
General may by a notification under section 104 confer the power 
even on a Provincial Legislature. If, howéver, the situation can- 
not be satisfactorily met in that way, the matter must, of course, 
go before Parliament. As regards the recommendation of the 


Taxation Enquiry Committee, it seems to us that it must be taken. 


along with the difficulties pointed out in the report itself as stand- 


ing in the way of the immediate introduction of sucha tax into l 


this country. The recommendations made as tọ. the preliminary 
steps necessary might well have created the impression that it 
would be: some time before the tax could be introduced, if 
atal.  : 2 

Recognising -that there are real .and substantial differences 
.between Succession and Estate Duties, we now address ourselves 
' directly to the question: in what sense is the word “succession” 
used in entry 56 of List I which speaks of “duties in respect of 
succession to property". Our attention was drawn to the meaning 
of the word “succession”. in dictionaries and law. lexicons and it 
was contended that the word was capable of comprehending every 
kind of passing of property intended to be comprised in question 
(1). We are by no means satisfied that ‘this is so. Assuming, how- 
ever, that the word “succession” by itself is capable of a wide 
significance, can it bear any such meaning in the expression 
“succession Zo property", especially when it is read in the light of 
other indications derivable from the Lists in the Seventh Schedule ? 
The Indian Succession Act broadly : divides the subject. of, “succes 
sion” into “testamentary” and: “intestate” Succession ; ‘and the 
ordinary meaning of succession is t transmission, | by «law or by 
the will of man, to one or more persons of the property and the 
transmissible rights and obligations of a deceased person. That 
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this is.the sense in which “succession” — is used in. the. 5. Lista. fp 
“Schedule VII i is- indicated by: the collocation. of, the: words. uilla” 
“intestacy” a and “succession”: ‘in: entry 7 of. List, II: “Entry 2 zr ir 
List IL contains a corresponding provision. in. , respect. of , Vagricul 
tural land" ; and it speaks of “transfer, : alienation. and devolution” 
' (entry ar corresponds. not only to entry: 7, : of List III but also. ito 
‘entry 8 ; hence it deals with transfers ím/ervivos as well as testa: 


ote ae 


mentary. dispositions and devolution). . It is only. reasonable to 
assume sthat eniry 56.in List Land „entry 43 in List II, which 
authorise the levy of duties | in respect of succession, refer. us, bàck 


Mode 


to the succession and deyolution provided. fór elsewhere - in’ the 


44 NOCET 


Schedule. The use. of. the, word “to” in the expression. " guécession 
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to property” lends some support to this view.. How different, from 


Tie eo 


this i 18 the concept of. a duty which [i tha "words of I Rigby, b Jad in, 


rote 2 45— 


Earl Cowley's Case (1) ]. hag no reference. (to or “implication of ‘a! 


up ES ->y te f mar 


relation of predecessor and Successor ‘or the existance ofa gucces- 


tt gt cA 2 


sion. So far as legislative practice is. concerned, there can, we 


Lay ua ut 


think, be no doubt that i in England, where the distinctions between 


the two duties were well-known, . a power to ‘impose duties íi 


respect of succession to property" . would be regarded as | 3 cs 
inaptly worded if it was intended to include a power to à cie? x 
estate duty. If in India there were any conflicting legislative „P 


tice, we should not place any great reliance on the English prio, 
But £f there be any. legislative practice at alli in India, it is to ‘be 


found generally in the use of the word “succession” in thie’ *ihivower 
ee at FI M 
gense. For reasons indicated earlier in this ‘opinion, ` Wo do not l 


CC 


think that legislative practico in other Dominios. or “Statés. i rele. 

vant for our Purpose, . u i 
The expression “in respect, of” in entry $6 igs also not "without 

significance. Tt indicates that the | ."'süccessión" is the abad 


AS 


matter of the taxation’ and Rot merely the occasion.. Ie may ` pe" that 
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the amount of the tax is fixed or regulated with res péct; to the viis 
t Av 1 I 'Y ne ys 


of the property. but the subject-matter of the tax is “not e prope 
but the succession." The significance of this distinction is ‘Droug ght 


out in Provincial Treas ré rer of ‘Alberta v. Kerr (a). i A pdx. oi oF. vidi 
the subject-matter i is the "düciessln" Gàhhot. be ‘held to Be the 
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saine ag a tax which has no felátion to the accession. to the 


.pétty. of. a deceased persón” às the. Estate Dut ty ds described. By 


"I 
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Perhaps Fight, to add. ,batat thepresent stage we pod :the 
"question only. from the Foint of view of ascertaining the probable 
- intention. of Parliament. . When a Court is called upon to 
. Pronounce actual legislation ultra vires, the view point becomes 
“slightly different ; ; because, though the intention of the Constitution ' 
í/ACL15 even then the, test, the presumption in favour of validity— 
"Weak as it may. sometimes | be— inclines the Court to, putas wide a 
` construction as possible on. the words used in the enactment. In 
our opinion, there is more, reason and justification for placing : a 
limited. construction o on entry 50 of List I than for Tum ,the 
wider construction, suggested. - 
„Counsel fi for the Governor-General i in: Council: referred to — 
55 in, List I only to, say | that it is not appropriate to describe a levy 
in the nature of Estate Duty. :We agree in this view } and, as the 
other counsel appearing before us did not suggest ins to the 
contrary, we.do not think 1t. necessary to ‘discuss the entry at any 
length. Entry I3 1n List LI- and the cognate entry 51 ın List II 
are equally. inappropriate., Both Estate Duty and Succession Duty 
may -be collected in the -form of stamps and ın some countries 
legislation relating to Estate Duty and Succession Duty is included 
in Stamp ‘ Laws ; but the aules themselves are in their nature 
different from stamp duties (see Bastable's Public Finance Bk. IV 
Ch. 1X 3.1). The express mention of “duties. in respect of 
Succession" in. the Lasts In Schedule Vil is uself an indication that 
the entry relaung LO "Stamp Duues" was not intended to comprise 
duties of the, other kind. ; 


Tf the first oe is,answered in “the negative it will not.be 


XT 
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the sepa pon ‘that the Feueral Legislature has power to impose 
the proposed tax, It seems, however, desirable to make « ca few 


ia wee 4 


observations with reference | to the arguments advanced by the 
Adyocate-Generai of the Central Provinces and Berar. in respect of 
this question. The expression. “Shall be deemed to include” is the 
method of inuroducing. a statutory ficuon, 30 as to enlarge the scope 
of à preceding provisionun t ‘the statute, While it ıs true that the 
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grant of legislative, power. in ‘respect . of a certain , subject-matter 


will carry Y with It certain accessory or incidental. powers, including, 


a Vet) ALEPÉAM > Peay f. r 


a Power to € , enaot provisions LO maks, bifective the exercise of the 
main power, or to. prevent evasion of the law enacted under that 
power, provisipn’s oí this kind are substantially diflerent from 
provisions calculated to extend the scope of. the main power itself 


by.a Maler fiction. Itis i. bound to be A question of much diffi« 
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: culty—-and one which, in our opinion, could only usefully’ be 
. attempted when the legislation has taken much ‘more final. form— 


to determine whether the various provisions ‘set ^out im question 
(4) (a) can be regarded as “incidental” or is 8 ‘in the sense 
&bove explained. 
The point raised by - question (a) (2) does hot turn on the 
construction of the Lists in Schedule VII but on'section 99. The 


_ legislature may, within limits; have the power to define the sé/us* of . 


moveable property for the purposes -of an Act but the’ validity ' of 


‘such legislation will depend upon its conforming to the provisions 


of section 99 of the Constitution Act. The question does not, 
therefore, admit of a general answer and counsel for the’ Governor 
General in Council did not accordingly invite us to answer this 


-question. There is A in List II of Schedule M to cover the 


proposed duty. 

. We are, therefore, of the opinion that the answers to the ques- 
tions comprised in the Reference are as follow :— ~ , i 

(1) The Federal Legislature has no power-to make a law 
providing for the levy of “Estate Duty” of the nature and "with -thé 
incidents of Estate Duty under the English Law. 

(2) The question does not arise in view of the answer ‘to 


* question (1). 


~ 


(3) & (4). The is of Estate Duty of the kind above referred 
is not a matter included in any of the Lists in the Seventh seiadu 
to the Government of India Act, 1935. 

Our brother Zafrulla Khan finds himself - unable ‘to SCORE any 
opinion on the question: referred. A report ‘will, therefore, be - 
made to His Excellency in accordance with the opinion: or the 
majority, - AR E i ; 

Zafrulla Khan, J. nS of Judges by the Executive 
has been the subject-matter of much controversy at’ the hands’ of 
textwriters, jurists and Judges. Thé attempts måde by the first 
two Stuart Kings of England which were characterised’ by Sir 
Edward Coke as "auricular taking of: opinions" from the Judges 


dnd which eventually led to his own removal from his high office 


were to a large extent responsible for the’ bias which ‘is ‘noticeable’ 
throughout the judicial history of England against süch ‘consuls 
tation; These attempts were regarded as interference by thd: 
Executive with the proper exercise of their judicial function by thd 
Judges d as tenang to bn od their ‘independence. Today 


<- f My 


tion’ and-the independence of Judges has” been’ secured by “meariq 


M 


e 


M 


Noten jo.] PER /5- FEDERAL: COURT. 
::óf such. effective-safeguards that any suggestion of'such:a suspicion . .F. C. 
"attaching to a reference. made by the- Executive to the Judiciary .o0 1944 


-may perhaps be disregarded, Thatdoes not mean that the exer- Re Reference - 
cise of advisory jurisdiction, even in pursuance of provision made ¥ E kn S. 213 of the 
-in that behalf in modern statutes, may ‘not often be attended with ' DS 
great-inconvenience;:occasion embarrassment and result in pres 4 Zafrulla Khan J. 
Judice, to the rights, of future htigants. -It,is a jurisdiction the | 
exercise of which on all occasions must be a matter of delicacy and 
caution. .. £< » uw og ; uc nios 
cFhat the prejudice against obtaining advisory opinions from 
Judges is- still- very, Strong in England may to some extent be 
gathered from the protests made in thé House of.Lords in April 
1928 to a clause contained ın the Rating and Valuation Bill of that 
year whereby it was proposed that in certain events the Minister 
of Health may submit a substantial question of law to the High 
. Court for its opinion, thereon.. The condemnation of the clause 
Was so vigorous that the Government thought it wise to abandon 
it, On the other hand, section 4 of the Judicial Committee Act, 
1833,:(3 and 4 William IV, c.41), provides :- "It shall be lawful 
for His Majesty to reter :0'the said Judicial Committee for hearing 
and consideration -of any such other.matters whatsoever as His 
‘Majesty shall think fit ; and such Committee shall thereupon hear : 
and' consider.the same ; and shall - “advise His Majesty thereon. in 
manner aforesaid.” |; . . -- ~ à : 
5» Section 60 of the Canadian Buone Couri- Act, 1508; move 
the Governor-General in .Council to refer. important questions “of 
law- touching. certain matters to the Supreme -Court for hearing and 
consideration.-.The Supreme .Coürt- 1s ‘bound to entertain and 
answer the reference, and the-opinion: of the -Court -upon such 
reference is subject to appeal to His Majesty-in Council- — . -~ ~ 
: ^The'Supreme Courts of the Canadian Provinces and several -of 
the States Supreme Courts in the United States haye been: invested 
with similar jurisdiction.- - ‘The Supreme Court of the United States 
has consistently- refused --to- pronounce “advisory opinions upon 
abstract questions .of law on the ground that to. do.so would- be 
inco mpatible- with the- position that 4t- E in the “Constitution 
of the United States, T^ os Tow cs 
i- The Permanent- Court of International- juis was invested -with 
compéténce Xo-^deliver-advisory opinions by Article r4- of thé 
Covenant of thẹ League of- -Nations which ‘provided: *-“The - Gourt 
shall ‘be competent to hear énd° ‘determing’ arly ‘dispute- of an internas- 
tional character which the Patties -thereto ^subinit'to'it..--The Court 
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He : may aieo give, an , advisory: ‘Qpinion..upon. any. dispute sor question: 
qe xteferzed to,it by, the Councilor by the Assembly." . It thas. given 
adyisory opinions, .on .. several. occasions . „with. very, -bengficient 
widen S.arzofthe results. 
: Soren is "»Professor: Felix» Frankfurter. (now. -Mr.. Justice. Frankfarter-iof 
Zafra Y sthe Supreme}Court of «the. United :States). expressed.himself. onfthe 
.  sBubjectiof advisory.opinions.on .legislative proposals twenty.: pe 
ago ‘in;the following:terms.:— 

"The whole milieu of advisory opinions on proposed. bills "is 
inevitably different ..from „that of. litigation.-contesting legislation. 
4lowever:much.provision may..be. made on paper-..for-adequate 
arguments.(and. experience. justifies little.reliance) ‘advisory opinions 
are. bound to.move in.an .unreal atmosphere. . The Jimpact «of 
‘actuality -and the. intensities :of .immediacy are wanting.. ;In.:the 
attitude rof court-and:counsel, in the vigor.-of .adequate. representa- 
tion. of the facts behind.legislation. (lamentably inadequate.even- in 
contested litigation) there is.thus:a wide gulf .of..difference, . partly 
rooted :in -psychologic -factors, . between . opinions -in advance .of 
legislation and. decisions —in..litigation , after :such ; propógals;:are 
embodied. into Jaw. , Advisory... opinions -are . rendered. ¿upon 
5 ‘sterilized and mutilated. issues... Let .any one,- for . instance, s com- 
pare the -adverse ..opinion...of.. ihe Massachusetts ..Supreme ..Court 
upon-the.constitutionality of. municipal: coal .and..wood.:yards.3 with 
‘the opinion of the Supreme Court sustaining such. legislation:; - 
thevadverse, opinion of,the Massachusetts.,Court .on, prohibition of 
trading.stamps with the,opinion :of. the . Supreme -.Court sustaining. 
such legislation; the,adverse,.opinion of the Massachusetts ; Gourt 
on. the,; State's power to provide, for. .dwelling . houses; with, -the 
opinion of the Supreme, Court ,sustaining -such legislation. “These: 
are samples taken-from the -court , in . which, .presumably,. advisory. 
opinions have been, rendered. under. MPG .eir- | 
cumsjances." | 


" 
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advisory. opinions are- not. pen adrisory ot opinions,- _ckhey. are 

ghosts that slay (y. 

.  Wiriting.in 1931s: Professor, Carleton; Kemp, Allen. €— him 

self as follows :— 

The; whole notion. of ‘consultation’ of the. judiciary . in, by 

hypothesis, a contzadietion. which: ‘requires exceptional justification... 
i The judge. does not sit in the-seat, 0 (;-justice.in ,order tp. be, cons 

sulted, -but in.order, to. decide an. dme, lG (bens. be tieni, 

1(1)-:32 Harrard Las Réviez, pp.-10021998,. 
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‘consulted’, his advice must be. one-of two-things. Either it is mere 


opinioà, subject to the same limitations. as any “other öpinion— 
namely, that the. person advised may or - may not, at. his option, 
follow the advice ; in this. case it is. not easy to see- the, advantage 
of impo sing, this additional. duty on judges... een tro OT, in the 
alternative, it. is- (like the fictitious ‘advice’. of- the Judicial. Come 
mittee) opinion of such a peculiarly authoritative nature that itis 
not, and is.not intended to be, really opinion at all, but judgment 


Yun cy 
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extracting, t opinions from the Bench except to give: them an autho- 
rity ‘which cannot. belong to any, lesser opinion. If, then, this 
opinion is really judgment, it ig open to the extremely serious 
objection that it is anticipatory of actual facts, which are of. infinite 
complexity, and upon which all judgment, i in the sense- of the appli- 
cation of principle to circumstances, must. depend. sade: cewsgaeenss No, 
abstract principle of interpretation laid down in advance by. the 
Courts: could be, or at all events ought to be,- more than a guide 
for the decision of subsequent cases, It is therefore either 
superfi uous, or else it is a signpost with a pointing finger in which 
: we may read a gesture, not of direction, but of command or of 
threat”? (1). 

In Attorney-General for Ontario v. The’ Hamilton Street Railtody 
Company (2), | their Lordships of the Judicial ‘Committee in an. 
appeal from Canada declined to answer ‘certain questions: with the 
following observations : — 

“They are questions proper to be donsidered In concrete cases 
only, and opinions. expressed upon the operation. of the sectiona 
referred to, and the extent to which they are applicable, would be 
worthless for many réásons. They would be worthless as being 
speculative opinions on hypothetical questions. It would be con- 
trary to Tprinciple, inconvenient, and inexpedient that opinions 
shouldjbe given upon such questions ‘at all. When they arise, they 
must arise in concrete cases, invo lying private rights ; and it would bë 


disguised | as opinion. There seems to be no cogent motive for, 


extremely unwise for any judicial tribunal to attempt beforehand to 


exhaust all possible , cases and facts which might occur to quality, 
cut-down, and override the operation of particular words when the 
concrete c case is mot bélore i^ 


DEL dE" 


C r 


elal Committee deli Weed by M hiai ‘in i iri iau! A fàr Ohta 


(1) Vol. XLVII, The Law r Quarterly Review, p PR. 4949. e de: 
9) (1903) A, C, 324 (529). . "is 
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v. ‘Attorney-General’ for Cánada (ry, A perusal of the: judgment ` 
however would make it quite clear that in that case, the, Judicial 
Committee were concerned (as indeed was bound to be the gae). 
not with the wisdom of the. Canadian provision In. réspsot of adrie 
sory opinions, but. with the question whether. that provision: “had 
been yalidly enacted by the Canadian Parliament, The very, af Ast 
sentence of the judgment runs ; NM 

, "The real point raised i in "this most important case is whether 


' or "not an Act of. the Dominion Patliament authorising questions 


either of law or of fact to be put ` “to the Supreme Court and requir- 
-jng the judges of that Courtto answer themion, the request of the 
Governor i in Council is a valid e within the powers of that 
Parliament.” ` ~ : E Um 

. At page 582 of the Report, ] Lord bonus thus sets out the wit 


of the arguments advanced on behalf of the Provinces t—Ó- ^. ace 


` “Broadly speaking the árgurnént | on behalf of the piii. - 


proceeded-upon thé, following lines. "They said that the power to 
ask questions of the. Supreme Court, sought: to b3 bestowed upon the’ 


Dominion Government by the impugned Act, is so wide in its terms 
' as to admit of ‘a gross interferencé with the “judicial character ob 


that £ Court, and, taerefore,. of grave prejatice to the Fights of the 
provinces ‘and of individual citizens. Any q ssstion;: ‘whether. of 
_ law or fact, it was argued, crn be put to` ths Suprens Court, ‘and’ ` 
— they are required to answer it, with their reasons. Though | no 
- direct effect i is to result from the answer s0 given, ünd no right "ot 
property is ‘thereby, to be adjudged, yet, say the appellants, the 
. indirect result of, sich a proceeding duy be and will be most ' fatal. 


When the. opinion of the highest Court of Appsal for all” ‘Canada 


4 


E 
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i ` has. been given upon matters both of lav and of. „fact, it is^ said it x l 


- 


is not in human nature to expect that, if the same ‘matter is gain 
raised upon a concteté cise by an individual: “litigant: befóré- thie - 
gameiCourt, its members can divest theursel yes of their’ preconceived” 


T 3 opinions ; ; whereby may ensue not merely’. distrist of their fréedom 


from prepossession, but actual injustiss, inismióh, EE they ^wül'in 

fact, however. ‘unintentionally, bs. biased. The Appellants ‘farther 
insist that although the Act in question provides for’ rédüiring. 
argument, and. directing that counsel shall be. heard ‘before. the 
questions, are “answered, yet the persons, who | ny be affected ‘by the. 
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answers cannot, bs known. ‘beforehand, "add. ‘therefore "wi be: Bre - 
judiced before the Supreine í Court, has arrived ; at hài “will vitaally 


int a“ 7 EY - 


be a determination Of theit- Fights. nz 4 vau E 
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On this he observes (p. 583) :— 

“This view, which was most powerfully presented, has a two- 
fold aspect. It may be regarded as a commentary upon the wisdom 
of such an enactment. With that this Board is in no sense con- 
cerned. A Court of law has nothing to do with a Canadian Act of 
Parliament, lawfully passed, except to give it effect according to 


its tenor. No one who has experience of judicial duties can doubt , 
that, if an Act, of this kind were abused, manifold evils might . 


follow, including undeserved suspicion of the course of justice 
and much embarrassment and anxiety to the judges themselves. 
Such considerations are proper, no doubt, to be weighed by those 
who make and by those who administer the laws of Canada, nor 
is any Court of law entitled to suppose that they have not been 
or will not be duly so weighed. So faras itis a matter of wisdom 
or policy, it is for the determination of the Parliament...............Tt 


cannot be too strongly put that with the wisdom or expediency. 


or policy of an Act, lawfully passed, no Court has a word to say. 
All, therefore, that their Lordships can consider in the argument 
under review is whether it takes them a step towards proving 
that this Act is outside the authority of the Canadian Parliament, 
which i is purely a question of the constitutional law of Canada.” 
“Viscount Haldane, Z. C., in Attorney- General for British 


Columbia v. Attorney-General for Canada (1) observed ag 


follows : — 


“Tt ig clear that austo of this kind can be competent put . 


to the Supreme Court where, as in this case, statutory authority to 
pronounce upon them has been given to that Court by the Domi- 
nion Parliament. The practice is now well established, and its 
validity was affirmed by this Board in the recent case of -Asforney- 
General of Ontario v. Attorney-General of the Dominion (2). It is 
at times attended with inconveniences, and it is not surprising that 
the Supreme Court of the United States should have steadily 
refused to adopt a similar procedure, and should have confined 
itself to adjudication on the legal rights of litigants in actual con- 
troversies. But this refusal is based on the position of that Court 
in the Constitution of the United States, a- position which is 
different from that of any Canadian Court, or. of the Judicial Com- 
mittee under the statute of William IV. The business of the 


Supreme Court of Canada is to do what is laid down as its duty 


" by the Dominion Parliament, and the duty of the Judicial Com» 


(1) [1914] A. C. 153, (162.) 
(8) [1912] A. C. 57%, 
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T: F. C. mittee, although not bound’ by any Canadian statute, is to give’ 
1944... to it asa Court of review such assistance as is within its power. ' 
Re Reference Nevertheless, under this procedure questions may be put of a, kind 
oc ie which it is impossible to answer satisfactorily. Not only may the 
~m e"  questionfof future litigants be prejudiced by the Court laying down, 
Zafrulla Khan, y, principles i In abstract form' without any reference or relation “to 
= actual fact, but it, may turn out to be practically impossible fo, 
estes define a principle adequately and safely without previous ascertain- ` l 
meńt:of the exact facts to which it is to be applied. It has ‘there- 
fore happened that in cases of the present class their Lordships ` 
have occasionally found themselves. unable to answer all questions . 
put to them, and have found it advisable to limit and guard their l 
reply. It will be séen ane this is so to some extent in ane present 
appeal, n , 

- "The view takėn by different -Lords Chancellor and Judges i in^ 
the’ Judicial Committee of the’ advisability - of having recourse do^ 
provisions for- obtaining advisory opinions on abstract questions — : 
of law was revealed by Lord Haldane in the House of Lords during | 

UTE . the debate on clause 4 of the Rating and "Valuation ` Bill to Which, 

I have made reference earlier. He there said ;— - 
i "The Dominion of ‘Canada got into the habit ` many years ‘ago, 
` before my time, of passing Acts submitting abstract questions,for, 
the opinion of the Supreme Court of Canada, and then, by. á 
special clause, to the Privy Council here. The Privy Council was 
not “bound to hear those questions, and said so, but the Privy | : 
Council, from the desire to be helpful, did get into the practice 
of entertaining them, and the King in Council pronounces upon 
them when they come. Ihave hada long experience of these 
questions. I have decided scores and scores of them, and anything EE 
more unsatisfactory and more mischievous I do not know. © | 
You get a perfectly general question brought up, without’ "refe-. l 
rence to specific facti—or, at least, there are no specific facts” ‘which ` 
enable you to deal exhaustively with the case; and than what | 
happens? I-have heard Lord: Chancellor after Lord Chancellor“ 
say: “We decline to answer the whole of the questiong which” 
are put tous. Todo so would .be to decide ahead, to go into ` 
regions which we cannot survey, and embarrass at every turn private ` 
litigants who come hereafter " (1). 

Ata later stage he.said:;i— ^ 

“T referred on the last occasion to the liking which had grown - 
up in Canada for submitting abstract constitutional questions ae 


(P 70H, L. Deb., 5 s. Col. 629-30. 
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the Courts: TR and ultimately the Privy Council. - In my opinion 
experience of that course has led to enormous inconveniences, and 
successive Lords Chancellor have objected to and denounced it. The 
late Lord Herschell said some strong things about it, and at times 
refused to give an’ opinion. The late Lord Lorebum was even 
Stronger, and other Lords Chancellor and other Judges in the Judi- 
cial C Committee have expressed: themselves without restraint upon a 
system which they deemed to, be very mischievous. It was mis- 
chievous because it invited the Court to go beyond the particular case 
which it had to decide and to say things beyond the facts to which 
thé decision’ one be applied, which might prejudice future 
suitors” (1). ' - A 
- On- the same occasion Lord Merrivale observed : — 

> “I want to say’ two or three words more with “regard to the 
position of His Majesty's Judges in this matter. It is no part of 
the business of His Majesty's Judges, and néver ‘has’ "been part ‘of 
their business, at any rate since the Act of Settlement, to have anf 
advisory concern in the acts of the Administration or’ to take part 


in ‘advising the Administration. | Thé natural effect ‘of associating - 
. them with the Administration and attaching to “them the responsi- 


bility for conclusions which`are put forward by the Administration 
will be to weaken the authority of the’ Judiciary. It can have no 
other effect....::......... Why should the Judges be brought in by this 
side-wind to help ihe Executive to carry on their business, to replace 
the Law Officers and to` relieve the Executiye of ‘responsibility as 
to decisions ‘that they, ought. to arrive at pupon the law ? Aa). m 


! 


“Lord Carson said : — B dace 


^"Anything ' more dangerous - or nore: infair to the ‘gubject i 


cannot conceive... .-...... zÍ cannot” imagine atiything worse than 


for us to ‘lay down that’ sud a procedure -should ‘be taken ag ona l 


which may be applied’ to many other ' matters. Just fancy applying 
it to the Finance Actsto those complicated ‘Measures © which raise 
all the taxes of the- -country. A Gase might be 'subinitted to the 


Judges us to whether under a particular clause certain persons should ' 


be taxed, ‘and then, if they were advised tat that is not the proper 


' construction; they. would be told : “Ob, you were not there ; j we 

have got fadgment ; ; that is what the Goürts gay’. a, more 

mischievous I cannot imagine " (3). = dn 
‘Nevertheless, in 1935 Parliament thought it’ wise to “incorporate 


section 213 in the Constitution Act. We mur take it, therefore, 


a 70 H. L. Deb, 5 s. Col. 203. 
) 70 HL L. Deb, 5 s. Col, 753. 
(3) 70 H, L. Deb, $ s Col, 804, 
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s that in the opinion of Parliament, in spite of the criticism to which 
; T provisions of this nature had been subjected, it was desirable that 
f Re Reference the Governor-General should be enabled to refer to the Court 
wader S. arg ofthe questions of law which in his opinion were of such a nature’ and 
avula Wich g of such public importance that it was considered expedient o 
e . 7. , obtain its opinion upon them. It is to be observed that unlike 
section 4 of the Judicial Committee Act, 1833, and section 60 
of the- Canadian Supreme Court Act, 1906, section 213 does not 
make it obligatory upon the Court to arrive at a determination of 
the questions referred to it : in re Allocation of Lands and: Build- 
ings situate in a Chief Commissioners Province (1). l : 
The Court is to report after such hearing as it thinks fit and 
every report must be made in accordance with an opinion delivered 
in open Court with the concurrence of the majority of the Judges 
present with liberty toa Judge who does not ‘concur to deliver a 
dissenting opinion. Thus the procedure has, as far as - possible, 
been approximated to a judicial hearing and determination of the 
questions referred. DL 
- An advisory opinion on the other hand is not in the nature .of 
a judicial pronouncement and the Constitution Act does not make 
an opinion appealable to His Majesty in Council, Nor is it bind- - 
ing upon the Governor-General. Whether the pronouncements of 
the Court in an advisory opinion could be regarded as “law 
declared by the Federal Court” within the meaning of section 212 
of the Constitution Act, so as to be recognised as binding on Courts . 
in British India appears to be open to serious doubt. The very 
fact that the, subject of advisory opinions is dealt with -in a section 
later than section az2 is in itself an indication that an advisory 
opinion would be,no more than an opinion. The marginal note to 
section 213 indicates that the whole procedure merely constitutes 
“consultation” between the Governor-General and the Court. 
' Questions that may be referred to the Court for its opinion . 
under section 213 may fall under different categories, with reference 
to their nathre and subject-matter and to the stage at which and 
the form in which they are referred. .It may be that, for instance, 
‘in the case of a dispute between.the Centre and a Province, ques 
: tions may be referred that have reference to concrete matters in . 
controversy between the Governments and it may be possible to 
prodeed to thelr determination against that background, | In a- 
case of that description, the Gourt may not be. faced with any 
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. difficulty having relation merely to the subject-matter or form of the 
Reference. 

The Court has already answered References relating to’ two 
enactments, one passed by a Provincial Legislature and the other. 
by the Central Legislature, which shows that where the Court is 
called upon to deliver an advisory opinion with reférence to exist- 
ing legislation, it might be able to do so, subject to such reserva- 
tlons and qualifications as the nature of the questions referred 
might necessitate. This is not, however, to be taken to mean 
that'in all cases of completed legislation the Court would be 
able to deliver an opinion. That must always depend upon the 
nature of the questions and the material available for their deter- 
mination. 
` In the present case we are concerned not with an existing law 
"but with a legislative proposal. That the proposal is of a fiscal 
` nature merely enhances the difficulty of pronouncing upon it in 
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. advance. I will not go so far as to suggest that no legislative : 


proposal could usefully form the subject of a reference and opinion 
under section 213, but I do apprehend that it would be possible 


for the Court to pronounce upon sucha proposal with confidence . 


only in exceptional cases. A reference relating to a 


` legislative proposal must in a large number of cases be enveloped - 


in a thick fog of hypotheses and uncertainties and an Opinion deli- 
veted thereon could only rest upon a forest > of assumptions which 
must rob it of all value. If a legislative proposal can be cast in a 
form which does not give rise to -difficulties of this character the 
Court might find it possible to pronounce upon it. In any event 
the Court must be furnished with the fullest material on the sub- 
ject in an exact and precise form and should not be left to base 


"its opinion upon assumptions or be reduced -toithe necessity of. 


safeguarding against | misapprehension or misconstruction of what 
it might have to say by a profuse employment of “ife” and “buts” 
‘and “provideds”. In other words, it should be put ina position 


` to arrivé at a determination of the questions referred with confidened 


that its opinion would furnish some guidance and help. . Qne 
precaution that might be taken would be to attach to the Referenes 
a draft of the bill which x is proposed to place before the legisla 
ture, Iam not to be understood as suggesting that if such a draft 
is forwarded, the Court might always find it possible to deliver an 
opinion, but a draft might be found to be of considerable. assis: 
tance It is true that the bill might’ subsequently emerge front thé 
legislature ina shape very different from that in which it had 
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been considered by the Court. In such a case the opinion | it 

the Court will always bd. ‘read with. reference to 'the proposal placed 
beforé it and there‘ will bé no "danger of its being read with 

refer&hce to'the fórm which the legislation finally takes. Such a 

` precáütión would be wise in the case of all legislative proposals, 
but I-a DUNG to regard it s Hl aote in | the case of fiscal 
proposals. `` e ' 

= With: these’ observations T proceed: to the consideration "of the 

Reference now before us. ` We were informed that a ‘Reference had 
bécome ‘necessary at this stage às thé Governor-General ‘had been ` 
advised that’a law “of the destription envisaged in ` paragraphs Q). 
and (2) of the Reference was not covered by any of the entries in 
thé ‘three ‘Lists of the Seventh "Schedule to the Constitution Act and- 
that therefor, this was 2 case ju which the ‘Governor-General would 
have to have recourse to’ his powers ‘under section 104 of the Act. 

' As'thi$ was the first occasion on which such a contingency had | 
ariséni; the Governor-Géreral had thought it prudent to seek ‘the © 
opinion’ of "the Court before tiking “appropriate ‘action. I fully 
appreciate the cótisiderations- that ‘have’ prompted the Reference, P 
but deplore my inability to answer the main eee propounded 
on the mdtétial máde available. 

"'Phe'schéme of the proposed logislation is to levy upon the s death | 
ofa person a duty in fespect of próperty other than agricultural 
land! "passing upon the "death: To Thake’ the duty, effective and to | 
retíder évAsion' impossiblé or at ‘least difficult it is proposed to enact 
“that property’ ‘passing upon the death” shall be ‘deemed to include | F 
certain kinds df property which’ might rot dtherwise have been rae 
garded as’ passing upon thé death.’ Tt is farther proposed to provide 
that for the purposes of ‘this duty, the situs of moveable property 
shall’be subh ás'miay be"specified in thè contemplated. law itself or 
prescribed by'rules made ‘ander that law. We are ‘asked’ ‘whether ` 
the Federal Begislaturé has' power to make a law of this description, 
and:if'notj:is‘it -nót à' matter mapu is not included in: any io the | 

Lists of the Séventh Schedule ? ' M ^ (| 

The ‘difficulty £hatT'have felt~in deliling with these “questions 
may be'illustrated by inviting attention to paragraph (2) (4) ° of the ` 

Reference. : This paragraph ‘put ‘by itself would read as follows! U 
“Assuming that'the Federal Legislature “has power to “make a: las 

providing for the levy of ‘an Estate duty, has it also the power 10 
make 'à jaw providing thát for “the purposes ‘of that’ duty tlie ‘sias 

ef moveable property'shall’be' such as Ynay be specified in the law or - 


prescribed by rules made under the us H - 


- 


T 


“ 
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The answer must depend upon the actual provision with regard pie 
to the sífws of moveable property, . that may. be- made in the. law or. 1944." 
that may bé presoribed by rules, made under. the law.,.In the, absence . Re Reference 
of a draft of the provision itself it, would be impossible to. say: Gort. A Lidia Hat. 
whether the Federal Legislature had or had not the power to enact,  " ^—-"' — 
such a provision. On this being pointed out, it was conceded on Zafra hn y 
behalf of the Governor-General that to this part of the Reference no, OC UE 


- m 


answer could be given and the Court was excused .from enna 
to frame i an answer. A a T 
The main controversy revolved round the first amen um of the 
Reference. The contentions raised are summarised in the opinion . 
just delivered by My Lord and my brother. and need not .be. re«- 
capitulated here. It was maintained on ‘behalf. of the, Governor , 
General j in Council that paragraphs (2). and (2)(a) of the Refer... 
ence ihdicated the real nature of the duty proposed to. be levied ` 
with' sufficient exactness for us to be able to pronounce, an opinion- 
upon it. -I am unable to accept that position. All that the . first. 
paragraph tells us is that upon the death of :a person there shall i 
be levied an estate duty in respect of property, other. than agris: 
culturalland, passsing upon the death. . The expression “astate-- 
duty” isnot a term of art and carries no precise connotation. r I . 
was unable to elicit during the course of the argument what purpose 
-`~ the^word “estaté” before "duty" in the first .paregraphiwas intended . 
to serve, unless it was the psychologic one, of directing our, minds, T 
to the provisions of the English. Finance Act of 1894,. whereby. n 
_ estate duty was imposed in England. | A law enacting that upon... 
the death of a person there shall be levied a, duty in -respect of .. 
property passing upon the death may well be.so, framed as to 
be completely covered by entry No. z6 of the Federal List, even . 
upon a narrow construction of the term. "succession" used in.that. . 
entry. ( et ro da 
We were told that the intention was to levy a duty similar in 
all material respects to the estate duty. imposed in“England bylthe 
Finance Act of 1894 (and its later amendments). as interpreted. and 4 
explained by the decisions of the English Courts thereon jand. we. 
were! invited to base our opinion upon. that assumption., This -, 
means that we are to read into the Reference all the essential, and ,, 
material provisions of the English Finance Act of. 1894 and all its. 
later amendments as interpreted and explained i in the decisionsjof . 
thefEnglish Courts, and further, that whoever seeks to extract any 
guidance or derive any profit from the opinion | that the Court may 
be induced to deliver on that DREN must, at, his peril. , Carry 
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out a careful study of the whole of the English legislation on the 

gubject and of the very voluminous,"judicial interpretation thereof, 
I consider this most unsatisfactory. Whenever this Court is invited 
to render an opinion upon questions of law, the questions must be 
cast in a precise and exact form and the Reference itself must con- 
tain all the material necessary to enable the Court to arrive ata 
satisfactory determination of the questions. It should not he left 
to counsel to supplement the Reference during the course of the 
hearing by oral submissions. Counsel may as of right enter upon 
an exposition and interpretation of the material contained in the 
Reference, but that is quite different from varying or supplement- 
ing it, which according to their Lordships of the Judicial Com- 
mittee is not permissible. Atforney-General for Alberta v. Attorney- 
General Jor Canada (1). For instance, the English Finance Act, 
1894, levies a duty upon the “principal value” of all property. 
passing upon the death of a person, There is nothing in paragraph 
(1) of the Reference which indicates that the duty contemplated in 
the paragraph is to bear that characteristic. We. were informed 
that that was the intention and that we should assume. that the duty 
would be so levied. | 

It was urged that paragraphs (1) and (2) (a) of the Reference 
would form the charging sections of the, proposed legislation and 
that the nature of ‘the proposed duty should be ascertained from 
the charging sections. When it was pointed out that the Referenca 
contained no information on the method of assessment and collec- 
tion of the duty we were told that the machinery provisions could 
have no bearing upon the nature and character of the duty.- With 
that Iam unable to agree. In determining the true nature of a 
tax considerable help may be derived from the machinery pro- 
visions and the schedules, etc. Colguhoun v. Brooks (a) and Rex v. 
Lovitt (3).. 

In Attorney General for British Columbia v. McDonald Murphy 
Lumber Company (4).their Lordships found no difficulty in hold- 
ing that while a Canadian Act purported to impose a tax on all 
timber cut within the Province it proceeded in the relative 
schedules so to reduce the tax by rebate in the case of timber used 
in the Province as to leave it to operate only on timber exported and 
that therefore it was in effect an export tax, 

(1) [1915] A. C. 363 (269). 


(2) [1819] I4 App., Cas. 493, (507), 
(3) [1912] A. C. a12, (223), 


(4) [1930] A. C. 357. 


è 
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In. Commissioner of Stamps, Stratis Satilements v. Oei Tjong 
Swan, (1), Lord “Macmillan observed: "It may well be that 
provisions dealing merely with the’ machinery of taxation ought 
not to be presumed to impose a charge, but statutes must be 
read asa whole and the language used. in so called” machinery 
sections may be called in aid for the interpretation of the charging 
sections", 

In answer to questions: whether we could be given an idea of 
the.machinery provisions proposed to be incorporated in tlie law 
levying the duty, we-were informed that the ‘matter had not yet 
taken any definite shape, though various alternative proposals 
had been under consideration, Anybody familiar with condi- 
tions in India as compared with-those in England would readily 
appreciate that though the drafting. of an Estate Duty Bil upon 
the model of the English Finance Act of 1894 may not present 


any serious difficulty so far as the so-called charging clauses are 


concerned, the devising of the machinery. for the assessment and 
` collection of the duty might present insurmountable difficulties. 
The vast bulk of the people:of this country are governed in matters 


of inheritanee and succession by their personal laws and have not: 


the remotest conception of letters of administration, probate and 
the like. . It may therefore well be that though the proposed duty 
is given the name of estate duty and is levied on- “properly 
passing upon death", yet the machinery provisions may perforce 
have to be so framed a3 to make the duty in effect a “duty 
in respect of succession to property” . within the meaning of 
entry No. 56 of the Federal List, Ido not think the Court could 
fairly be invited to make a pronouncement upon the nature of the 
duty proposed 'to be levied in the absence of full. information on 


the subject of machinery, eic, which would.be . necessary . to. make. 


the duty effective. 
One of the considerations to which our attention was invited 


during the course of argument as bearing upon the ‘question 


whether the expression “succession to property" in entry No. 56 
of the Federal List should be given a narrow or wide construction, 
was that Parliament, which must be presumed to have been well 
aware of the technical distinction between a succession duty and an 


estate duty as understood in England, . had made no. express men-. 


tion of estatg duty in any of the Lists. - This, it. was argued, 
wentto show that "duties in respect of succession to property" 
in entry No. 56 must be given a wide and ‘liberal construction s0 


(D [1993] A. C. 278, (389), 
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as to cover an estate duty. It was urged that Parliament having 
by entry No. 55 of List I gone so far as to confer upon the Federal 
Legislature even the power to impose a capital levy it was ‘not ‘ to 

be supposed that it had withheld from that Legislature the power’ 
to levy an estate dnty. Our attention was directed to section 
137 of the Constitution Act which provides that duties in respect 
of succession to property shallbe levied and collected by the 
Federation but that the net proceeds thereof shall be assigned ` 
to the Provinces. It was pointed out that if estate duty was not 
covered by entry No. 56, List I, and was a matter not included 
in any of the Lists, Parliament must be deemed deliberately to 
have left that duty to be allotted at the discretion of the Governor- 
General to the Provinces or to the Centre and that it was open 
to the Governor-General by allotting it to the Centre in effect 
to deprive the Provinces of the benefit of duties ‘in respect of 
succession to property and thus to defeat the purpose of section | 
137. Another consequence that would follow would be that 


whereas even for purposes of collection duties in respect of succes- 


sion to property had been divided by the Constitution Act be- 
tween the Centre and the Provinces on the basis of property 
other than agricultural land (entry No. 56, List I) and agricultural 
land (entry No. 43, List II), the Governor-General would be at 
liberty to allot estate duty to the Centre irrespective of the 
character of the property upon which it might be levied. To this 
the answer given was that paragraph (1) of the Reference itself 
showed that it was not proposed to levy estate duty upon agri- 
cultural land and that it had already been declared that the net 
proceeds of the duty would be distributed among the, Provinces. 
The rejoinder was that what was proposed to be done wasa mere 
matter of grace and not a matter of legal compulsion and that it 
was not reasonable to suppose that Parliament had left these 
important matters to be adjusted by agreement and not by express 
provision. The only explanation suggested was that having regard 
to the conditions that prevailed in India, to which reference 
has been made earlier, Parliament might have felt that it would 
be extremely inconvenient, if not actually impossible, to levy an 
estate duty in this country. That again tends to emphasise the: 
consideration already stressed that though the definition of an 
estate duty may be retained in the proposed law as set out in para- 
graph (1) of the Reference, the machinery provisions may have to 
be devised in such a fashion as to make the duty in substance one 
in respect of succession to property. 


~ 
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The material supplied being insufficient to enable me to 
pronounce an opinion on the - first question, it follows that I am 
unable to pronounce an opinion upon ‘the second and subsequent 
questions. - .— . = 2 | 

I may point out that assuming that in the absence of material 
of the kind that I have indicated, an affirmative answer could have 
been returned to the first question, as it stands, it would have been 
extremely difficult to return an answer to the whole of question 
(2) (a) in the absence of such material. It was contended on 
behalf of the Provinces that if the subject-matter of the first 
paragraph ‘was covered by entry No. 56 of List I, the various items 
set out in paragraph (a) (2) could be regarded as merly "incidental" 


Or "accessory" to the main purpose .of the duty, designed to. 


make the. duty effective and to check evasion thereof In the 
case of)some of these items at least it would not have been possi- 
ble to arrive at any conclusion one way or the other in the absence 


of a draft of the legislative provisions: embodying the items. Take, - 


for instance, item (šv) which relates to property transferred by the 
deceased as a gift in contemplation of death or within a specified 
period!before death. A determination with. reference to the firat 
part of- the item would depend upon the: definition of a gift in 
contemplation of death and with reference'to the second part upon 
the period that may be specified. ; 

' In the state of the material made available to us I do not think 
any useful purpose would be served by my attempting to frame 
. answers to the questions referred. Indeed, I apprehend, that 
any such attempt -might result in the opinion delivered . being 
made the foundation of endless- litigation hereafter, apart altogether 
from any question relating to the vires of the proposed law, and 
operating to the serious’ prejudice of persons whom it might be 
attempted to bring within the mischief of that law. Itis bound to 
raise ghosts far more troublesome than any that it might serye to 


lay. For these reasons Iam compelled respectfully to decline to 7 


express any opinion on the questions referred. — 
A, UP. M ' | m 
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à | APPELLATE CIVIL. 
Before Mr. Justice C. C. Biswas and Mr. 


i . Con, Justice A. L. Blank. 
E 1944, | THE GANGES MANUFACTURING 
db COMPANY LIMITED. 
1943. j v. 
ar m^ 
April, 12, 13 15. SRIMATI RADHARANI DASI AND OTHERS.* 


Sub-lessee, right of —Rent payable —Purchass in execution of rent decree the 
leasehold land—Covenant in head lease —Nirikh, meaning of. 


The covenant in the head lease was expressed thus: “Iwill not be able 
to make permanent or periodic settlement of the land covered. by the Kabu- 
liyat with any one ata rate of rent (strigk) less then the rate of rent at 
which it has been settled with me and excepting doing all acts in the said 
land in exercise of (mourasi) mokarari right, 1 will not be able to do any 
act prejudicial to your right. lf I commit breach of this covenant, there will 
be cause of action for recovery of khas possession ” ; 

Held, that the covenant was not at all to pay rent, but merely imposed 
a restriction as regards the terms on which the lessee might sub-let the 
land. s 

As a restrictive covenant, the only right of action, if any, which the 
head lessor had, was to entorce i& by injunction to restrain a breach, As 
against the lessee, the lessor, might claim torfeiture upon breach of the 
cOvenant, 

Obster: There was no breach of covenant in this case, The word 
"nirik&' means rate of rent and had no reterence to the total rent payable 
- under the demise. : 

Heid, that as purchaser of the lessee's interest at the rent execution. 
sale, the lessor would be eatitled to realise rent direct from the sub-lessee, 
but the rent would be the rent which the sub-lessee was liable to pay under 
- hia sub-lease, but not that payable by lessee to head lessor, 

" Matial Daga v. Rampada Haldar , 1) discussed. i 

That the reat settled under the head lease was a consolidated rent add 
on that basis there wan no breach of the covendnt, i f 

Appeal by Sub-lessee-Defendant No, 1 

Suit for rent as well as for ejectment, t,t 
The material tacts appear from the judgment. 


Messrs. Amarendra Nath Bose and Pannalal Chatterjee for the 
Appellants, 


! 


“Appeal irom Appellate Decree No. 1687 of 1943, against the decree of 
M. N. Ghatak Esq., Subordinate Judge of Hooghly, 2nd Court, dated the 
and of Suptember, 1940, affirming that of Babu Ramesh Chendra Sen Gupta; 
Munsift, 1st Court, Hooghly, dated the azst July, 1934. 


(] (1985) 64 C, L. J. 308. 
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Mr. Apurbadhan Mukherjee for the Respondents. piis 
| C. A. V. 1944. 
Tae juig nents of the Court were as follows : The Ganges Manu’ 


Biswas, J, ;—Tis 1s an appeal on behalf of defendant I, the ACHOE GOES eee 
Ganges Manufacturing Company Limited, and is directed against Srimati "Radharan! 
the Judgment and decree of the Subordinate Judge, Second Court, E 
Hooghly, dated September 2, 1940, affirming those of, the Munsif, Angust, 30. 
First Court, Hooghly, dated July 21, 1939. Both courts gave mm 
the plaintiff, Srimati Radharani Dasi, a decree for rent, refusing 
the other reliefs for joint or separate possession which she had 
claimed. The sole question which has been canvassed in the 
appeal is as regards the rate of rent. The plaintiff claimed it at 
the rate stipulated in the headlease granted by her, while the 
defendant company who were in the position of sub-lessees in 
respect of the disputed tenancy admitted lability at the rate 
reserved by their sub-lease.: 

Both side agree that the tenancy is governed by the Transfet 
of Property Act, and comprises a two annas, two gandas, two 
Karas and two Krants, that isto say, a 2/15ths share in three 
plots of niskar land, known as Rudrapara lands, in mouza 
Bansberia within Police Station Magra in the district of Hooghly. 

Admittedly the plaintiff was and is owner of this 2/tsths share. ` 
On February 21, 1930, she granted a mourashi mokorari settle- 
ment of thesame to one Anadi Kumar Nandi on taking from 
him a registered Kabuliyat, Ax 4, and granting to him a 
registered potta, Æxh:bit D, ın corresponding terms, This is 
the head:lease referred to above and will be referred to as such 
hereinafter. The grant purported to be in respect of an área of 
2 bighas and 15 cottas, representing a 2/r5ths share of a total 
area of 21 bighas which was stated to be the area of the three 
plots 1n full sixteen annas share. ‘he consideration was a lump 
sum selami ef Rs. 1,200, and a total yearly rent of Rs.'55 payable 
in one Xist at the end of each Bengali year, which, it‘was expressly 
provided, was not liable to be enhanted or reduced on any account; 
By the lease the lessee was given express power to transfer by 
way of sub- lease and otherwise, but this was subject to an 
important reservation that the lessee was not to grant a parmanent 
or periodic settlement to any one at a “azirik” or rate of. rent less 
than that at which the land had been settled with him, coupled 
with a proviso for re-entry upon breach of this condition. It is the 
effect of this restrictive stipulation which falls to -be considered in 


this appeal, , 
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On April 24, 1922, Anadi Kumar Nandi made a gift of the 
leasehold to his three sons, and on August 20, 1929, these sons 
again transferred their interest to one Haradeb Chatterjee, defen- 
dant 3. Then, on Aprilg, 1931, Haradeb in his turn sold his 
interest to defendant 2, Manoranjan Banerjee. It is not disputed 
that as a rusult of these successive assignments, the lessee’s interest 
came to be vested in Monaranjan subject to all the conditions and 


; slipulations of the head-lease. 


Manoranjan appears to have also acquired the vidis of the 
remaining interest in the Rudrapara lands, and entered into an 
agreement with: the appellant Company to grant them a mourashi 
mokorari settlement of the entire sixteen annas share in all the 
three plots. He however, failed to execute the lease, where- 
upon the company instituted a suit (T. S. 75 of 1930) for specific 
performance of the agreement. On February 6, 1932, the suit . 
was decreed in their favour. Thereafter, on Octo ber, 1, 1932, 
pursuant to the decree, the company got Manoranjan to ‘execute 
in their favour an indenture of permanent lease in terms of the 
agreement. This indenture is JExAibi B., and is referred to as 
the sub-lease in these proceedings, as it really operated as such 
in respect of the 2/15ths share SEES was the subject matter of the 
head-lease, Exhibit I. 

By this indenture, Exhibit B, the company stipulated to pay 
a selami of Rs. 26,200 and a total yearly rent’ of Rs. 366-12-3, 
the selami and the rent being expressed to have been calculated 
at the rate of Rs. 1,500 and Rs. 21 per bigha respectively on the 


total a area of the demised lands, which was given, upon actual 


measurement, as the courts have found, as r7 bighas 9 cottas and 
5 Chattaks, as against the area of 21 bighas given, more or less 
by conjecture, in the head lease. The rent was made payable 
in four equal quarterly instalments, each instalment being due 
on the last day ofthe quarter 'according to the English calender. 
It is admitted that the Company paid the selami in full and ian 
entered into possession. ` 

^ Meanwhile, it appears, the plaintiff had recovered a decree 


for rent under the head-lease against Haradeb and Manoranjan 


for the years 1337 and 1338 B. S. and on April ra, 1933, she herself 
‘purchased the leasehold at the execution sale, the TE being con- 
firmed i in'due course on May 17, 1933. 

"The plaintiff thereupon ‘claimed to: recover rent in respect of 
Her 4/13ths share direct from the appellant company, and actually 
served upon them a letter of demand, J&x/ioif C, dated September 
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II, 1934, calling upon them to pay her, and not to Manoranjan, 
their immediate lessor, the rent due to the extent of such share under 
their'sub-lease. On July 8, 1938, she sent them a second letter 
of dernand, AxAisit Cr; in which, however, she made the claim, 
not on the basis of their sub- -lease, but at ‘the rate of Rs. 55 per 


year, with interest on the arrears at 1834 he per ennum, as under the. 
head- lease, ` 


` Ön February 4, 1939, the plaintiff then —M the pre- 
sent action in which she went further and asserted the right. to 
ré-enter upon determination of the head lease under the forfeiture | 
' clause contained therein. ‘Her case was that Manoranjan had. 
| broken the condition whereby the lessee had bound himself not 
to sub-let the land ata lower rate of rent than that which he had. 
' himself agreed to pay. : It was alleged that the. rent reserved by 
the head-lease was Rs. 55 per year, whereas Manoranjan | had let. 
the land to the Company at Rs.ai per bigha on-a total area of 
17 bighas 9 Cottas and 5 Chittaks, which, in respect of a a|rsths, 
‘share of that’ area, worked out ata total yearly rent of Re. 48-13:9 
only, which was less than the head-rent. This, it was said, he 
was not competent to do, and worked à forfeiture of the lease. 
The plaintiff accordingly sued for recovery of joint possession | 
of her said 2/15ths share of the Rudrapara lands, or if necessary, 
for separate possession upon partition. In any event,.. she main, 
tained that Company were bound to pay her rent at the, rate. 
stipulated i in the head-lease, and on that basis, she made an alter- 
native claim against them, asking for rent for the years 1339 to, 


1344 B. S. at the rate of Rs. 55 ber year, with interest at 1824 75 
provided therein. 


-The appellant Company alone contested the suit. They 
denied any breach of the restrictive covenant. in the head-lease, 
and also denied the alleged forfeiture, pleading further that the 
forfeiture, if any, had been waived. As for the alternativo claim, 
- their defence was that there was rio privity of contract or privity of, 
estate between them and the plaintiff, and they were, therefore, not 


bound by the stipulations in the head-lease. The plaintiff was accor- . 


dingly not entitled to rent from them at the rate claimed, but only at. 
the rate of Rs. 48-13-9 per year as provided for in their sub-lease,. 
and that by virtue of her purchase of the léasehold at the rent sale 
and with effect from after the date of, her purchase, namely, from 
the year 1340.B. S. onwards, the rent for the previous year having 
' been due to Manoranjan their original lesson, 
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The learned Munsif, who tried the suit in the first instance, 
negatived the plaintiffs right to reenter, holding that though 
there was;a breach of the forfeiture clause .in the head-lease, the 
plaintiff was still not entitled to enforce forfeiture, firstly, because 
she had not served any notice in writing as required by section 
114A of the Transfer of Property Act, and secondly, because she 
had waived the forfeiture by her demands of rent under Æxhtbits 
C and Cr, and otherwise, The trial Court, however, took the 
view that as the Company took the sub-lease with constructive 
notice of the head-lease, the head-lease being in fact one of the 
documents specifically mentioned in the schedule to their indenture, 
the Company must be held to be bound by all the covenants 
of the head-lease, and in that view, made a decree for: rent against 
them at the rate stipulated therein, namely, at Rs. 55 per year, 
with interest on the arrears at 1834 7 perannum. The claim was, 
however, allowed for the years 1340 to 1344 B.S. only, as con- 
tended for by the Company. "The rent for the previous year was 
decreed exfarte against defendants 2 and 3. 

The company appealed but there was. no appeal or cross- 
objection by the plaintiff. The only question before the appellata 
Court, therefore, was the one which has been agitated before us 
whether the Company were bound to pay rent to the plaintiff at 
the rate of Rs. 55 per year as demanded by her, orat the rate of 
Rs. 48-13-9. per year as admitted by them, On this question, 
the learned Subordinate Judge took the same view as the trial 
Court, and in the result, dismissed the appeal with costs. The 
company bave now appealed to this Court. 

Both the courts below professed to base their decision on the 
ruling in Matilal Daga v. Rampada Haldar (1). The question in 
that case was whether certain persons who were held to be sub- 
lessees could be made liable for breaches of covenant contained 
in the head-lease, seeing that there was no privity of contract or 
of estate between them and the grantor of the head-lease. On 
behalf of the sub-lessees there who repudiated such liability, 
reliance was placed on the case of Akshoy Kumar Chatterjee v. 
Akman Motla (2), in which Mukerjee and Beachcroft, JJ., followed 
and applied what they described às well settled rule of English 
law. That rule was stated to be that between a head-lessor and 
a gub-lessee there was neither privity of contract nor privity of 
estate, and-that the sub-lessee could not, therefore; be made 

(1) (1936) 64 C. L. J. 308. = >` | 

(3) (914) 20 C. L, J. 551193 C. W. N. 1197. 
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liable for ‘the rent reserved by the head ps ‘oF. on the covenants” S 
cóntáined therein ; and i in support of, this, reference: was -made to. , - 
Berney v. Moore (1); Holford v. Hatch (2); ; and Halsbury’s. Laws Tie Ganges Mana 
of England, Fust Edition, . Vol. XVIII, Art. 865, "The. learned OUTRE PALIN 
Judges, Mitter and Patterson, JJ.. who decided. Mattlal Daga’s case Srimati ‘Radharan 
(supra) (3), however, held that this principle might be: applicable miu 

in thé case of affirmative covenants, but not -as -regards restrictive. Biswas J, 

or- hegative covenants, with relerence to ;which the ‘:material 

quéstion’ Was said to be, not whether there was privity between the . 


head lessor and the sub- -lessee, but-whether tbe sub eee took with 
notice of the’ covenants. - dn y 


1 » e 


Tn the'p present case both courts found. ‘that. >the appellant cor.» 
pany had ( constructive notice of the head. lease, and'relying. on the. 
above decision they accordingly held - -that the-rent ,reserved by 
the head- Tease | was binding on the appellants.. Apparently, clause 7. 
of the Kabuliyat, Exhibit 1 ,Wàs supposed. to embody the stipula- 
tion regarding rent, and this was treated as a negative: covenant ',s0- 
as lo ; attract ibat r Tuling, a, -- tt 2 

Its seems to us ‘that the Courts below had no clear conception of- 
the nature of the -covenant or of the principle - which they -were 
seeking to apply. The covenant, according to the translation 
accepted’ on both sides, was expressed in these terms me 

“T will hot be able to make permanent or periodic settlement of 
the land « covered by the Kabuliyat with any one.at a rate of rent 
(nirikh ) less. than. the rate of rent at-which it has been settled with - 
me, and excepting doing all acts on the said land: in exercise of. 
(mourashi) mokarari right, L-will not be able to. do any act. prejudi-. 
cial fo your right. If I commit breach of this covenant, there will 
be Cause of ac tion for recovery of khas ,Possession, ”. : i 

The Courts below seemed to think that if the company could be 
shown to be bound by the. covenant in this clause, that would at 
once place them. under. an obligation. to pay rent. in terms of the 
head- Tu With all respect, this appears to us to betray a confusion . 
of ideas. "It was overlooked that the covenant was not at all a cove- 
nant to pay rent, but | merely imposed a restriction: as, regards, the 
terms on which the lessee might sub- let the land, ; To hold that . 
such a covenant was binding on the company could mean no more 
than that if the company wanted to sub-let, they would be under “i 
the game restriction as the original lessee. It. could not bind the m 

(1) (1791) 2 Ridgeway Parl. Re.. 310 (331); E eS 

(2) (1779) 1 Doug. 183. s LS 

(3) (1936) 64 C. L. J. 308. 
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to pay the rent which the original lessee had stipulated to pay. 
In our opinion, therefore, the whole of the attempt made to show. 
that the covenant was binding on the ground of notice, on the 
authority of Matilal Daga's case (supra) (1) because it was a nega» 
tive covenant, was utterly meaningless. 

Assuming for argument's sake that clause 7 could be at all 
read as implying an obligation to pay a specified rent, it would 
then be & positive or affirmative covenant, and whether the obliga- 
tion was that of the original lessee or of the sub-lessee, such a 
covenant, as the Courts below themselves recognise would come 
within the ruling in Akshoy Kumar Chatterjee v. Akman Molla 
(supra), (2) and it would; therefore, not be enforceable against the. 
sub-lessee, there being neither privity of contract nor privity of 
estate? between the subslessee and the original lessor. 

It seems to be doubtful if regarded even as a negative covenant, 
the clause in question could be held to be binding on the company 
merely ón ‘the ground that they had notice. The principle of 
Matilal Daga's case (1) (supra) is the same as had been laid down 
in the well known case of Zwik v. Moxhay (3), and it does not 
appear that the coyenant here satisfied all the conditions necessary 
for the application of that principle. 

Tulk v. Moxhay (3) (supra) decided that if a person took land 
with notice of a restrictive or negative covenant, he would be bound 


. thereby, -but such a covenant was-to be one restricting the user of 


the land and for the benefit of land in which the covenantee was 
interested. That was & case of an assignee, and not of a sub-lessee, 
and the covenant there was contained in deed of conveyance, by 
which the purchaser bound himself (and his heirs and assigns) 
to keep the land sold “ in an open state, uncovered with buildings.” 
On the land afterwards passing into other hands by successive 
assignments, the last assignee was held bound by the covenant on 
the ground that he had notice of it, and an injunction was granted 
to restrain a breach. The covenant did not “run with the land” 
at law, but was held to have that effect in equity on the ground of 
notice, 

The case has been explained and expounded in numerous deci- 
sions since. It is sufficient to refer only to a few, which might be 
regarded as the leading authorities on the subject, where the 


‘implications as well as the limitations of the doctrine have been fully 


(1) (1936) 64 C. L. J. 308. 
(2) (1914) 20 C, L, J. 551 ; 19 C. W. N. 1197, 
(3) (1848) 2 Ph. 774. 
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considered. See, for instance, Haywood y. Brunswick Permanent 
Benefit. Building, Society (1) ; London and South Wastern Railway 
Gompany v. Gomm (2); Austerberry v. Corporation of Oldham (3) ; 
and Lord Strathcora Steamship Company v. Dominion Coal Company 
(4. Many of,these decisions will infact be foimd referred to and 
relied on in Mattlal Daga’s case (5) (supra). — 

It is now well established on these authorities: (i) that the 
doctrine of Tulk v. Mux&ay (supra) (6) applies only to restrictive or 
negative covenants, (ii) that it cannot be extended to positive or 

affirmative covenants, such as covenants compelling a man to lay 
" out money orto do any other act: which might be called of an 
active character, (iii) that the covenant must be one restricting or 


affecting the user of the land, (iv) that the covenantee must have; - 


and continue to have, an interest in the subject matter of the 


covenant, (v) that the remedy is not a remedy at law. by way of. 
specific performence under a species of implied -privity, but a. 


remedy in equity by injunction againat the violation of the cove- 
nant, and (vi) that in deciding whether a covenant is an.affirmative 
or a negative covenant, the Court must look to the er and 
not the form, - 


As Joyce, J. put it in South of England Dairies Limited Yi 


Baker (7), the law, in substance, stands thus t 

." The original lessor has no right of action against the under- 
lessee personally for breach of any positive covenant of the lessee's 
contained in the original lease. The original lessor's remedy in such 
à case is against the original lessee, who is liable for breach of the 
covenant The under-lessee is liable, however, in equity to be 
restrained from breach of a negative or restrictive covenant. con- 
tained in the original lease of which he had notice, express of 
imputed, when the under-lease was granted. ” 

Ít is quite clear, therefore, in the present case that there could 
be no 100m for application of the doctrine on which the Courts 
below purported to rely, and there could be no -question of enforce» 
ing the éovenant in clause 7 of the head-lease in the way in which 
the plaintiff sought to enforce it against the company. As a 
restrictive covenant, the only-right of action, if any, which the 
plaintiff had was to enforce it by an injunction to restrain a breach 
As against the lessee, she might, and did, claim forfeiture upon 


(1) (1881) 8 Q, B. D. 403. ta) (1882) a Ch. D. $62. 
(3) (1885) 29 Ch, D.'580. | (4) [1926] A. C. tob. 
(5) (1935) 64 C. L. J. 308. (6) (1848) 2 Ph. 774. 


'(7) [1906] a Ch, D, 631. 
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breach of the coyenant, ” "but rightly or wrongly, as we have pret. 
this was ‘negatived by both. the Courts below.- 


"So far as the claim. to ient Is ‘concerned, we do not see,. there-*. 
fore, why, the original. lease. 25 having been determined, thé 
plaintiff: should yet be entitled - to, treat- the company, holding as, 
they did under a valid sub-lease, as if. they were her tenants, and. 


- not the tenants of. the Sub-lessor. As sub-lessees, the, company 


will be li liable. on the covenants in the sub-lease and not on the. 
covenants in, the. original. lease. -As purchaser. of the , lessee's 
interest at the rent execution sale, the AERA would doubtless be 


ane oL 


be, the rent. “which, the, company- were liable - to pay.. under their 


sub- b-Jease. a ^ l 

““We'‘may add, “though it is not necessary. to decide the point fof 
the purposes of "mis appeal, that in our opinion the rates of rent in 
the 'süb- ease: was “not really in contravention of the. terms of. 
thé Head-leasé. ‘As alréady pointed out, the covenant in the head- ` 


lease provided” at the lessee shall notsub-let the land at a lower 


raté of rent than that which he had bimself agreed to pay, The Í 


Bagali word used in the instrument of lease is “nirikh”, which 


means rate of vent, ‘and had no feference at all- to the ‘total rent 
payable under the demise.” No specifie rate of rent. was in fact 
mentioned i in ‘the document, but ifa rate was to be computed at all 
from the! total’ rent ‘and the total. area mentioned, there could be no 


- question; as the learned Munsiff himself observed, that the rate of ` 


aside as against t 


rent ‘agreed | ‘to was Re. 1 ‘per cotta, ‘or Rs, 20° per bigha ; and the 
rate’ at which the: company took their sub-lease was Rs. a1 pec 
bigba? or Re: 1 “per bigha higher. On this footing therefore, thé 
plaiatiff could have'rio ‘case eithér'against the lessee or against the 
sub-lessee. We do not think it is possible -to hold that the total ` 
rent: of Rs. 55 per annum should - be taken to be the “rate” 

17172775 B stipulated inthe head-lease. In our opinion, the rent 


settled “under the head- ‘lease -was à consolidated: ‘Tent, and’ on: that | 


basis, there’ was and could -be no breach of the covenant in 


quéstion. ae RV. SE anus - : 
The result i is that the appeal must be allowed with costs, in all 
Courts." "The, ien and decrees of the Courts below are set, 
e déléndants c company, and the plaintiff will get 
a décree for rent. ‘against them for the years 1340 to I 344 B. "S, ‘only 


vat the rate of Rs. 48- 1 3:9 per year, and this will je carry „interest, at 


the rate of 127 per annum ar stipulated in ‘the, subslease., i The 


„T 


— 


Vor. 1794, Higa COURT. ^ 0 ^— 88 


interest on the. decretal amount will be; at the rate..of 6%: ‘per Civi. 
annum. ‘The decree as regards defendants 2 and 3. will stand.. : 1044. " 
b Ve 
Blank, J.: —I apres 2x The Gariges Mariu-- 
A. T. M, j -& os jo 8 | Appeal allowed. facturing Ca Ltd? 
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Suit for contribution Appeal by one of- the defendants—Other defendants," lf * ~ — Fannary, 3. 
, necessary parties—Appealing defendant, if- entitled to ao "relief — Cross — 
E objection, against co-respondent., Loe, . P DNE ITE 
, The;plaintiff:in a suit for contribution: deposited * “the 4 ‘arrears Of .revenug.. ~ 
due on a ,ggrtaln, Noabad Taluk Ín. . Order , to save t. from, being ; sold... Het 
claimed contribution , on the basis, of the shares owned .by, himself, and, “the., J 
various defendants; The defendant No. I alone. contested , the. suit and , big - 
tase was that contribution should be levied not on the basis. of the. shares of 
-the. diit but upon the assets of the last settlement. ^ — ^ T A 


` The Trial -Court ' gave the plaintiff a decree as 'elaimed, ' Deferidant 
No. 1 alone appealed and the other defendants were not made parties ~ to the’ 
appeal, The lowet appellate Court accepted - mes contention of deféndant-- 
No,- 1 and remanded the | suti c ; : u-—— 


,, Held, (A) that, the other defendants . were necessary patties and (B): that - 
defendant No, t,could not get any relief in the lower. Apes e Court in the ; 
'absence of the other defendants, DU. 


; Though a. ,crogs-objection, can usually be an: against, an: — 
cartan. cases sych an objection , can be taken, against a, co-respondent.. One of ; 
the exceptions is when the appeal raises a question which cannot be properly * 
disposed of in the absenve of the corespondent, 


A, L] 


- 
~ ~ 


2 *Appeal from . Appellate, Order No. 209 of A942 with; Rule: 1185 AM): oh t: 


1942, against t the order of , Baby , Asutosh Das | Gupta, Subord linate | Judge, and... yr, 
Court, Chittagong, dated the 8 8th of, May, 1942, reversing, the Order of Jagadish. Be 
Chandra - Chakravarty, Münsif, ‘ghd’ Courty Chittagong, "dated" the 4th ~ 


December, 1941. ; ee ee ae 
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Appeal by the Plaintiff 

Suit for contribution. 

The material facts will appear from the judgment. 
Mr. Prakash Chandra Pakrasi for the Appellant. 
Mr. dman Hossain Chowdhury for the Respondents. 


The following judgment was delivered by 

Henderson, J.:— This appeal is by the plaintiff. It arises 
in connection with a suit for contribution. The appellant depo- 
sited the arrears of revenue due on a certain Noabad Taluk in 
order to save it from -being sold. He claimed contribution on the 
basis of the shares owned by himself and the various defendants. 
The calculation upon which “the: claim was..based! was set out in 
a statement attached to the plaint. There was a further prayer 
(Ga) to the effect that, if any modification Became necessary, the 
suit might be decreed in accordance with the findings of the 
court. : m 

The suit was contested by defendant No. r alone. He neither 
admitted nor denied the share which was attributed to him in the 
plaint. His case was that contribution should be levied not on 
the basis of the shares of the parties but dpon the assets of the 
last settlement, Prima facie it is not very easy to see what this 
means.’ His case, however, purported to be based upon the 
decision of this Court in the case of Lalmohon Thakur v. Nanda 
fai (1) From the judgments of the Courts below it appears 
that his contention is that the assets of the plots in the posses. 


sion of the various co-sharers at the time of the last settlement. 


Bhould be estimated and the liability of each co-sharer for the 
revenue should be in proportion te those assets. 

The Munsif gave the plaintif a decree -as claimed. Defendant 
No. r appealed. The Subordinate Judge accepted - his contention 


and remanded the suit. The terms on which the order of remand | 


was made were as follows : 

‘The suit is sent back to the learned trial Court. The defen- 
dant appellant shall produce all the relevant Khatians in which 
thelands of the noabad taluk have been recorded within such 
time as may be fixed by the learned Court below and the learned 
Munsif shall assess the-assets in the share of the defendant No. t 
According to the principle which was the basis of fixing the revenue, 
He shall determine the assets of all the lands in the khas posses- 


(à) Gorn 15C, Li J. 281, 


— 
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sion of their under tenants of any degree according to the valua- 
tions detailed in Ex. F. The liability of the defendants Nos. 1 
to 9 shall bear the same ratio to the total liability of the taluk as 
the assets in the share of the defendants Nog.1 to 9 thus deter- 
mined bear to the assets of the entire taluk mentioned in Ex. E, 
The judgment and decree as against the non-appearing defendants 
shall stand." 

. Mr. Chowdhury appearing on behalf of the ma (defen- 
dant No. 1) did not attempt to support the form of this order. 
There was no prayer by either party for adducing further evi- 
dence. The only explanation of the order is that the learned 
Judge was acting under the provisions of Order 4r, rule 27(b) 
of the Code of Civil Procedure. Though he did .not record his 
reasons, on the view which he took further evidence was 
undoubtedly necessary. There was, however, no necessity fora 
remand, The learned Judge should have disposed of the matter 
himself. Furthermore, the entries in the Khatians are merely 
presumed to be correct ; and that presumption could be rebutted, 
It would, therefore, only be fair -that both sides should be given 
an opportunity to bring such further evidence as they considered 


necessary. The practical question therefore is whether the lower . 


appellate court should be directed to proceed furtber in the matter 
or whether the decree of the Munsif should be restored. 

Two main points bave been taken in support of.the appeal: 
(1) that the view of the learned Munsif on the point in controversy 
between the parties is correct, and (a) that the appeal in the lower 
appellate court is not in proper form on account of defect of 
parties, - 

The dispute on tbe merits raises àn important point with 
regard to the meaning and effect of the decision on which the 
respondent relies ; but inasmuch as in my opinion the appeal 
succeeds on the other ground it is not necessary to decide it. As 
there is nothing to show that the other defendants were aware of 
this contention or what view they would have taken, if. they had 
been so aware, I sha]l leave the matter open. 

The other defendants did not dispute the plaintiffs method of 
calculation. The decree has been made against them on that 
basis and they have not appealed. If the present appeal succeeds 
there will be an inconsistent decree. There is, therefore, no 


question that they were proper parties to the appeal and, if an. 


application had been made by the appellant to make them respon- 
dents in the lower appellate Court, it would have been bound tg 
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succeed. As, however, no such’ application "was amade" “it ‘is now 
necesdary to consider whether théy were necessay parties ó or, "f they 
weré not, whether the ‘appellant should'be given an opportunity” to 
have them made párties. ° 

' Ih my judgment they were necessary parties. "nte dine 
Subórdinate Judge’ "over-ruled the appellants cohilention “Sn 
the ground that in a suit for contribution the decree has ‘to be 
executed against each defendant or set ‘of defendants, Separately. 


. Hénce the decrée against the other defendants will ‘not’ be affected’ 


by‘arly modification made on appeal’ in the: ‘decree against’ the 
defendant No. r. ` This is precisely- "thé reason why they are 
necessary parties. The'point of view taken by tho ‘learned ‘Subst 
dinate'y udge ignores the real substarice of the matter, Tn tlie lowér 
appellate- -Court defendant ‘No. 1 as appellant should be regarded 
asithotigh he was a plaintiff in órder tó'see whether he can ‘obtain 
the rélief'claimed ' in the absence of the other defendants. 


, On_this point of view itis necessary to examine the plaintiff's 
cade’ made in the plaint, I bave already set out the 'alternative 
reliefs which he prayed for. As he ` was satisfied with the decree 
made by the Munsiff. there was no reason why he -should ave 
abjiedled or filed a cross-objection against defendant No. I As 
Soon’ however as ‘defendant No. 1 appeals, it becomes necessary for 
the plaintiff to press his alternative case in E (Ga) aganst 
the Other defendants. 


"Although the view generally taken in this ‘court is that cross 
objection can usually be taken only against an appellant'it has’beén | 
recognised that in certain cases such an objection may be "taken 
against.a co-respondent. One of the exceptions is when the appeal 
raises ‘a question which cannot be properly G a of in th? - 
absence of the co-respondents. 

. The present case is exactly of. that nature: If the "ap[veat 
succeeds, the -basis of the calculation on' which the decree agalrit 
the"other defendants has been passed ought to be altered; “This! 
can only be done by filing a cross objection, but unless the "'othiér 
defendants are-brought on the recórd the ‘ plaintiffis not'in “a Posi- 
tion to press it, 


< Then i in the second place; if an inconsistent 'décrée í is dtiowed 
to be passed dificulties will certainly arise. in tlie utu : for 
examiple,'if defendant No. ig-makes à deposit and thén sues”, "ilié 
plaintiff and the other defendants' for! contribution ipait “froma. 
thing. Estates te dnote of res judicata will arise. ^ ‘Tam there- 
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fore, of opinion that defendant No. r cannot get any relief in the pidum 
lower appellate court in the absence of the other defendants. . 1944- 


The order of the lower appellate Court must, therefore, be Set The Hoa'ble Maha- 
aside and that of the Munsif restored. Defendant No. x will pay mja ao 
the cost of the plaintiff inthe lower appellate Court and in this Court Y 

M ' Mahammed Ibrahim 
hearing fee two gold mohurs. Meah, Mutwali to 


The question of the basis on which the contribution is to be the Estate of 








Naju Meah, 
calculated will be left open, paia 
No order is necessary on the Rule. Manaan so 7. 
R. M. - - Appeal allowed, 
PRIVY COUNCIL. 
PRESENT: Lord Russell of Killowen, Lord Wright, Lord 
Porter, Sir George Rankin and Sir Madhavan Nair. 
' VALARSHAK SETH APCAR . 
E á P. C. 
THE STANDARD COAL COMPANY, LTD AND OTHERS. 1943. 
[ON APPEAL FROM THE HIGH Court OF JUDICATURE piu 13. 
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Brokerage—Employment for introduction to prospective buyer —Subsequent 
contract, if fruit of introduction—Witness, eredetit of—Probability, 
estimate of. : 


À broker who is emplayed by a seller to Introduce: him to a prospective 
buyer is entitled to be paid whatever is in the circumstances the usual com- 
mission on all contracts resulting from that introduction. It may be a 
question whether a particular contract results from the introduction or not. 
Once the parties have asa result of the introduction been brought into 
business relationship by means of a contract then entered Into, it may well 
be that a subsequent contract carries no commission for the broker because 
the subsequent contract is the fruit not of the introduction, but of the satis- 
factozy business relationship which the introduction established. 

À trial Judge alone knows the demeanour of the witness; healone can 
appreciate the manner in which the questions are answered, whether with 
honest candour or with doubtful plausibility and whether after careful 
thought, or with reckless glibness. He alone could form a reliable opinion 
as to whether the plaintiff had emerged with credit from cross-examination. 

Asa rule it is Wrong to justify an egtirpate of _ probability by an ultimate 
ispue of events, 
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co Privy Council Appeal No. 24 of 1942, from thé decision: of $ 
i 1953. (he High Court of Calcutta (Derbyshire C. T. and Mc ‘Nair J), ‘dated - 
7 Walarshak: Seth ` the 28th February, 1941, reversing-a ‘decision of Lort Williams, f 


^e 


ry is peat: eels the 8th August, 1939. ^ 


En 


DNE Standard Coal. `- The material facts apes from the judgment of their Lord. 
ae ships. 
mue c x Sir Thomas Strangman and J. M. . Pringle for the Appellint 


‘ 
w| 


EC F. Wispart and- W. W. K. Page for the Respondents. 
oe. F Their Lordships’ judgment was delivered by `. 
^ May, 13. . Lord Russell of Killowen :—This is an appeal from a judg- 
mn ment and decree of the High Court at Calcutta in its Civil. Appel- 
late Jurisdiction (dated the 28th, February; 1941), which reversed 
a decree of the Court in its Ordinary Original Civil Jurisdiction 
(dated the Sth August, 1939) pronounced in an action in which 
the plaintiff (now the appellant) sued the four respondent coal 
companies to recover brokerage. The trial Judge (Lord-Williams, 
J.) gave the plaintiff the relief which he sought, but on Appeat the 
Chief Justice and Mc Nair, J. dismissed the action. ` 
The case is one of difficulty’ in that the Tights of the parties 
depend upon happenings which took place many years ago, vis. 4 at 
ga. ot the end of the year rg19 and early in the .yeàr 4920, while the 
o "action was tried. in the year 1939, and he truth has- to be - ` 
= . ascertained from. the documents and the recollections of three 
E eee witnesses, ^ viZ., the’ plaintiff, — whose evidence was given in the: 
^ witness-box before the trial Judge, and two witnesses ‘for the 
defence whose evidence was taken on commission in England in 
the month of October, 1938. A féature peculiar to the case is 
. this :—That while the trial Judge "who saw the plaintiff, ‘heard 
him give his evidence and. was in a position to observe his démee- 
nour as a’ witness, accepted him “as an honest and straightforward 
witness with a good memory. for main facts, but as might. -be 
expected after such'a lapse of time, not for dates or minor details, 4 
the. High Court -on appeal rejected. the trial Judge’s opinion 
thought the pu aio d candor, and disbelieved his 
- evidence. - ' 4 DM 
l Some facts, TEN are Hot in dispute. The plaintiff was in 
the year 1919 a well known coal broker who. carried on. business : 
i in Calcutta. The four respondents were well-known coal com- 
panies, whose, managing agents were Heilgers & db.  The'coil 
department of that firm was in charge of a Mr. Wills. In’ 1918 © 
there had ‘come into existencé a limited company called the Indian 
Iron & Steel OE Limited (hereinafter i ici to ag the 


`~ 


i 
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Steel Company). whose managing . agents were Burn & Company, 
in which firm: Mr. Fairhurst was-a partner. 


making or contemplating making forward contracts for coal, hop- 
ing at “that time to be able to start operations in or about the year 
"19217. The -plaintiff called on Fairhurst on the rst December, 
1919,and having verified from Fairhurst the fact that the Steel 
Company was contemplating the purchase of coal, told Fairhurst 
that he, knew a seller. It was arranged that he would bring the 
sellers i in. 


-request he took Willsround to Burn & Company's office and in- 
‘ troduced him to Fairhurst. Terms were then discussed, the price 
being 8 annas above railway rates with a minimum : of Rs. 4-8 per 


E 


ton. . On the following day (December ard) Wills told the plaintiff ; 


to tell Fairhurst that he, was willing to make a contract for 20 years 


for the sale of from 12,500 to 15,000 tons monthly. The plaintiff 


reported this - -offer to Fairhurst. The plaintiff took no part in - 
negotiating the terms ; as Wills said, the, plaintiff took him to the 
buyer, that was all he did. Fairhurst and Wills agreed in terms 
which were. eventually incorporated ' in a formal contract executed 
by the Steel Company and the four coal companies. 
on which the contract was to come into : - operation was postponed , 
from time tó time; but eventually, in. the formal contract the date, 
was fixed as the, ist April, 1923. By. this contract. the coal com- 
panies agreed to sell and the Steel Company agreed to buy 15,000 

‘tons of coal monthly tor a period of 20 years. at 8 annas above 
State Railways rates, with a minimum price of Rs. 48-0 per ton. 


In fact, unknown to the plainaff, on the same 29th April, 1926, . 


there was executed a „second contract between the four coal com- 
panies and the Steel Company. coming into operation | on the Ist 
April, 1923) for the sale . during 20 years of 20,000 tons of coal 
monthly at the same price ‘dnd in other respects on the. same. 
terms as the price and terms contained in the other contract be. 
tween the parties., 

The plaintiff, After he became. aware of the execution of diss 
second contract. and. that deliveries Were being made under it, 
brought his action claiming brokerage commission “thereunder aS. 
being a contract, whicheresulted. from his introduction oí. ‘seller to, 


buyers, E 


entitled to whatever is, the, usual. commission ; ; for there can “be, 


The Steel, Company. 
in December, 1919, had" not yet started operations, but it was. 


On the following day the plaintiff called on Wills, and. 
told him he could introduce him to a buyer of coal, and at Wills's. 


The date 3 
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Upon those, facts the plaintif os appear prima facie to "hs M 
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little doubt that these two contracts executed at the same time 
resulted from the introduction. No legally binding relationship. 
existed between the parties until the 29th April, 1920, and then. 
the two contracts are simultaneously brought into being, consti- 


- tuting for the first time a binding relationship between the buyer ` 


and seller who had been brought together by the broker. 
The issue between the parties can now be stated. The defen- . 
dants allege that the plaintiff was not employed as a broker to 
introduce a buyer of coal generally, but was employed as broker 
for one specific transaction only viz. to introduce a buyer, who . 
could enter into a contract to buy 12,500 to 15,000 tons of coal © 
monthly, and that the only commission to which he is entitled is € 
commission due in respect of the first contract. 
It will thus be seen that acute conflict exists as to what took 
place between the parties in the early days of December, 1919, 
which necessitates a close consideration of the oral evidence of 
the plaintiff, and' Messrs. Wills and Fairhurst, and the docu- 
ments available, as well as of the course of events which led up 
to the execution of the two contracts. ' ^ ~ 
The plaintiff maintained throughout His riden that in his- 
first interview with Fairhurst a large monthly tonnage was mene - 
tioned, and that when he spoke to Wills of a possible buyer it was 
in connection with a'large monthly tonnage. The figure stated: by 
him in his evidence was 40,002 to 50,000 tons. On the other hand 
Fairhurst said that he told the plaintiff that they wanted about 
15,000 tons ; while Wills evidence was that having looked at his 
records he saw that he was not in à position to contract to 8upply - ' 
more than from 12,506 to 15,000 tons monthly ; and that he ins `‘ 
tructed the plaintiff to make an offer to Fairhurst of 15,000 tons, ~ 
It is upon this issue that the Appellate Court reversed’ thé 
findings of fact of the trial Judge, and held that thé plaintiff 
"introduced Wills to Fairhurst for the specific purpose of 'effect-' 
ing the sale of about 15,000 tons of Coal, and once that sale was” 
effected he had earned his brokerage and was not entitled to any” 
further remuneration, however many -contracts the parties -might ' 
conclude. They: treated” the plaintiff as a witness whose testi“ 
mony should not be believed, and i sa as accurate the evi- ``” 
ence of Fairhurst and Wills. - v - 
In their Lordships’ opinion the High Court ot appeal was not’ 
justified in this case in taking a different view of the plaintiff's. 
credibility from that adopted by the tria! Judge. Mc Nair, J; 
enumAkates à series of points upon which he bases his view that 


[] - 
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the ‘plaintiffs evidence is such that reliance Cannot be “placed 
upon it, but they are just the sort of points as to which the only 
person-who can effectively form an opinion and draw conclusions 
is the trial Judge. who has the witness before him. He alone 
knows the demeanour of the witness ; he alone can appreciate the 
manner in which the questions are answered, whether with honest 
candour or with doubtful plausibility, and whether after careful 
thought, or' with reckless glibness. He alone could form a 
reliable opinion as to whether the plaintiff had emerged with 
credit from a cross-examination lasting the greater part of two 


days, which was to a great extent repetitions, amd sometimes — 


offensive. 


_ Their Lordships’ own opinion T. the plaintiff's credibilit 
formed after careful consideration of the whole evidence, agrees 


with that of Lort-Williams, J. They think that making all due | 
allowances for the effect on memory of the lapse of time, the plains - 


tiff'S story isin all main respects true and reliable. 


Whether the plaintiff mentioned the actual- figures of 40,000 
to 50,000 tons, seems of small importance compared with the real 
issue, viz, did he bring Wills into touch with Fairhurst as 
with a person likely to be a large purchaser of coal, or did 
he merely bring them together for the sole purpose of effecting 
one single transaction, vit. a sale and purchase limited to 
15,000 tons? _ i 


What are the probabilities ? Itis certainly-not improbale that 
the agent of a new company like the Steel Company, even though 
its immediate requiremerits-were restricted, should hint at future 
expansion-and the possibility of larger requirements; nor is it 
improbable that Wills, while cautious as to his order at the time, 


should hope for or anticipate larger yolume of „business thereafter. | 


"He.told me,” says the plaintiff, “that he could at the moment offer 
15,000 tons." While as a rule it is wrong to justify an estimate 
of probabilities by the ultimate issue of events, the circums: 
tances of this case are so remarkable that they seem to afford à 
` strong test whether the rule does not in this instance admit of an 
exception. i 

What are the facts? That simultaneously with the execution 
ofthe first contract, there was executed a further contract for 
20,000 tons, on identical terms, is common ground. The estimate 
of probability is certainly justified by the result ; but the respective 
dealings and conduct of the contracting patties during the period 


B. C. i 
1945. - é 
l ju us 
Valarshak Seth 
Nu 
The Standard:Co " 
Company Ltd. ^ 
Lord Russell of ' 
Killowes. . 


n 
i 


-54 THE CALCUTTA LAW 300 RNAL. Vor. 19.. 


j «4 


Pere which elapsed between the introduction by the, plaintiff and, the. 

. 19437 l exectition of the contracts, must now be considered. 
-Valarskie’Seth » First, às regards the coal companies. Wills was in negotiation 
A A peaga. with thé Tata Iron & Steel” Company, Limited (hereinafter, referred. 


The Se et to ds Tata’ ’s) for the renewal of a as years’ contract for the supply. 

Compaiy age of 36, 050 tons‘ of coal'montbly, but only at. Railway rates. with 

Lord pral of a minimum price of, Rs. 3-12-0 per ton. Tata’s were oid cus- 

m ^c ne o M tomers of the coal” companies, and before the incorporation of, 

LES thé ‘Steel ' Company, were. the only steel. manufacturers on a 

latge scale in India. A contract on those lines Wills was prepared. | 

io “recommend 10 the coal companies but that.was before hé had. 

heard of the Steel Company as a purchaser and had ‘secured his. 

introduction to Fairhurst On or about the sth December, 1919, 

hel-receivéd a letter from Tata’s agent (Tutwiller)' stating ‘that 

Tata’s:were agreeable: and asking for a' draft contract on the above 

lineal. Iti the meantime Wills had come-to teims with Fairhurst 

at the larger price, subject of course to the approval of their 

respective boards. It isetrue that Fairhurst had somehow got to' 

b know, of Tata's price, and had. suggested that the Steel Com- 
FG pany,ought not to pay more; but on the 4th. December -Wills - 
told Fairhurst’ by a letter.of that date (with how little truthfulness. 

. can-now,be seen) that Tata’s had offered the larger price, and - 
that-he.could not, meet Fairhurst on the point On the 8th. 
December, Fairhurst wrote to . Wills confirming the proposed» - 
contract to purchase 15,000 tons monthly at the larger price, com- ` 

mencing from April, 192I. : 

On the rgth December, 1919, , Board meetings of the four coal. 
companies were held at which the proposed contract with the 
Steel] Company was-approved. On -the aoth December, 1919, 
Wills wrote to Tutwiller offering to negotiate a ao years contract 
for 25,600 tons monthly at the larger price, an offer which was i 
proinptly refused. Frofn that tinfe, as Wills admits, Tata's Were - 
off, and a large monthly quantity became available to sell to the 

E Steel Company. That a further dealing between Fairhurst. and. 
Wills had already been mooted is elear from a letter written by J, 
Wills to Fairhurst on the end January, 1920, which contains tha. 
following passage ; "Regarding the further quantity you were 
requiring can you now come to a decision on this point? You. 
informed-me on the last occasion I saw you; you thought you, 
could” 'do' something towards the end of February. My trouble `, 
js I have other long contracts pending and I must decidé “onë 
way ‘Or-the other by this time next week.” To this Fairhurst ` 
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réplied on the next day :— "Regarding further quantitios I am 


sorry we shall not be i in & position to fix for more, until near the eid - 


of February, and I hope you can hold the matter over til then,” 
A few days later Fairhurst suggested that the Steel Company should 


‘be given an oplion to ‘purchase 20,000 tons monthly over a period : 


‘of 20 years at 4 annas above Railway rates, or (if with an option | fo 
extend the contract for a further 20 yeárs) ai. 8as. above . Railway 
‘rates ; ; the contract to run from April, 1923. , The option was given 
(and accepted) at 8 annas above Railway rates, but with no power 
to extend the contract beyond the ao years, — — 

The dealings and conduct “of the’ Steel ‘Company during this 
period must now be considered. It is obvious from the letters 
of the 'and and 3rd January, 1:920, that Fairhurst "(who was „A 
‘director of the Steel Company) had ‘since his introduction to 
Wills contemplated the likelihood of` his company requiring to 
purchase further ' quantities of coal, and hád so informed ‘Wills, 
They had discussed the matter some time Or times before the 


2nd January, 1920, but. exactly when or how óften is left Um 2 


determined. The letter of the 2nd January, 1920, certainly suggests 
indie’ than one óccasion. Fairhurst however could not Ta 
anything until near the end of February” for reasons which the 
minutes of the Board méetings Of the Steel Company directors make 
clear. 
The Steel Company was still in its ópening Stage. Its initial 
plant was still i in course of erection, indeed delays. had occurred 
which had necessitated the postponement of the operation of the 
15,000 tons contract to April, 1922. The coal contracts alréady 
negotiated provided’ enough for the ‘initial plant But the com- 
‘pany was not to rest content with business on that scale, its ore 
'réséryed had been proved- to'be sufficient for not less than roo years. 
A scheme was accordingly being considéred, and worked out 
-by the managing agents, which involved an increase of the sone 
pany’s capital by 15,0co0,000 rupees, the acquisition of two more 
blast furnaces, foundery plant, ` etc., and as'a consequence ‘the 
securing of forward contracts for the purchase of large’ quantities _ 
of coal. A Board meeting was held on the 13th January, 1920, 
at which the managing agents brought ' forward their. proposal. 
They” pointed out that they were ina’ position to purchase the 
best cooking. coal sufficient for doubling the size of the plant 
for 20° years ahead (this Fairhurst admitted referred to his dis- 
cussion with Wills as to further sales) ; and that’ it was advisable 
to increase production while exchange was high, and plant could ` 
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be purchased at lov cost. The proposal was sanctioned, and 


‘directions were given for the summoning of an extraordinary 


general meeting of share-holders for the purpose of ME the 
company's capital, 

The reason why, notwithstanding  Fairhurst's willingness to 
purchase and Wills's desire to sell further coal, Fairhurst was not 
"jn a position to fix for more until near the end of February” is 
now apparent ; first the directors and then the share-holders had 
to be consulted, and these things take time. All went well how- 
ever, and onthe rst March, 1920, Burn & Company wrote tq 
Heilgers exercising the option, Meanwhile the actual terms of 
the 15,000 tons contraet had been settled between the parties, and 
these mutatis mutandis were to apply to the 20,000 tons contract. 
The two drafts were engrossed and the engrossments were duly 
executed on or about the 29th April, 1920. 
~ Prima fatje it is.difficult to dissociate the TA contracts, or 
tọ imagine that when the representatives of the buyer and seller 
had been brought together, the prospect of large dealings had no 
place in the contemplation of either. Fairhurst however, alleged 
that it was not so, because (he said) the scheme which involved 
these large purchases by the Steel Company had not entered the 
mind of anyone until some date after. the 2oth December, 1919. 
It is difficult to believe, in regard to a scheme of this magnitude, 
that it can have been conceived, worked out, and adopted. all 
within so short a period. The trial Judge felt unable to accept 
this evidence, and their Lordships feel the same difficulty. The 
olny reason given by Fairhurst for his allegation shows. that he 
has no real recollection about the matter, because he first pur- 
ported to rely on a letter of the 2oth December, 1919, (which 
was not forthcoming), and ultimately when pressed said “what 
fixes it so definitely in my mind is that at the time I negotiated 
the 15,000 tons contract I did not want any more", In the same way 
Wills, when asked when he first knew that the Steel Company 
required a further quantity of coal, bravely answers, "Subsequently 
to the 20th December. -It is in the correspondence ; and when 
pressed why he says after the 2oth December, his reply is “Because 
'there are no other letters here.” This witness also has clearly 
no recollection independently of what he sees in the corres- 
pondence; and the correspondence is of no assistance on this 
head, except to show that the prospect of further orders . from 
the Steel Company had been under discussion sometime before the 
and january, 1920. 
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‘In their Lordships’ apinion the trial Judge was: right -in. accep- 
ting the evidence of the plaintiff (whose: recollection and. truthful: -, 
ness he:had the opportunity of judging) in preference to the beat 
mony of witnesses which proved to be based on some correspon. 
dence which on examination failed to justify it. - 


* Much stress was properly laid by Counsel for the- respondents : 


on the fact that the plaintiff in sundry letters written before action- 
had made no mention of the large figures ‘to which: he testified - 


in - his, evidence. That is true ; and indeed he claimed at first | 


under a apntract which had bac executed,. securing his commis. - 
sion-in respect of the rg,ooo tons contract. On the other. hand, 
the respondents in refusing to admit his , claim; based their refusal . 
on, wholly untenable grounds. They alleged that he was entitled, 
to; commission in respect of the first- contract because he had - 
negotiated it; but that he was not entitled to commission in. 
respect of the, second contract, because it. Was made between ‘the. 
parties direct, without any negotiation by him. In truth, he, 
negotiated neither contract. What he did was to introduce a seller 
toa buyer. : ` : 


- 


The Standard Coal 
Companys. Ata 


It is. not until-the matter is thrashed out and. the evidence taken, 2 


that.the true-legal position emerges. 


: " Acbroker who is employed . by aseller to introduce him.to a- 


Prospective buyeris entitled to be paid whatever is in the cir», E 


cumstances the usual commission on all contracts" resulting. from 


that: introduction. It may be a question whether a particular 


contract results from the introduction or not. Once the parties 


have. as a result of the introduction been brought : into business. - 
relationship by means of. a contract then entered into, it may well 


be tha! a subsequent contract carries"no commission for the broker. 
because. the subsequent contract is the fruit not of the introduc- 


tion, but'of the satisfactory business relationship which the intros 


duction established. 


: No.such question can arise in the present case. There Was 


no.binding: business relationship established between the parties. 
until the 29th April, 1920, when at the one time, the two con- 
tracts in identical terms, and each the result of the introduction, 
inthe prévious December were executed by the respective par. 
ties; . Indeed, that the second contract was as much a result of ` the 
introduction as was the first is s undeniable, and such was the view. 
of both Courts. 

.- There Lordships are - of opinion that the plaintiff y was not 
employed by Wills merely to find a purchser for a specified ` 
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quantity of coal. Wills did not send for the broker. The broker 

came to him with an offer to introduce a purchaser, and Wills 

employed him to effect the introduction. This the plaintiff did, 

and thus became entitled to the usual commission upon the two 
contracts which resulted from -that introduction. What is the 
usual ‘commission is not in dispute; it is 1 anna per ton on all 
delivered and paid for under the contracts. 

This appeal should accordingly be allowed. 

Their Lordships desire to add some further observations. 
The trial Judge was not in their -opinion justified in stating that 
two separate agreements were drawn up with the intention of 
concealment, and avoiding a claim to commission in respect of the 
20,000 tons, The evidence does not they think justify this view. 
Two agreements were advisable and were justified by the fact that 
as originally drawn they commenced to run from different dates ; 
and it was only by reason of an eleventh-hour alteration in the 
engrossment of the first contract that the commencement dates 
coincided. Although at first sight the double transaction bears 
An appearance ef questionable behaviours, their Lordships are 
satisfied that no one concerned acted with any intention of 
depriving the plaintiff of anything to which he was entitled. Their 
Lordships also fully appreciate the diffculties under which both 


' Fairhurst and Wills laboured in having, after the lapse of so many 


years and after a long retirement from business, to give evidence 
ag to one of their many transactions with their various customers. 
lhey were, their Lordships feel no doubt, witnesses who were 
anxious to speak the truth, but they were necessarily in the main 
dependent upon their previous perusal of such documents as were 
available. 

Reference has been made above to an agreement which was 
prepared and executed, securing to the plaintiff his commission in 
respect of the first contracts, and was executed at the end of May, 
1930. After reciting (contrary to the fact) that the plaintiff had 
negotiated the first contract, the defendants thereby covenanted 
in consideration of the premises to pay him brokerage at the rate 
of one anna per ton on all coal which should be actually delivered 
and paid for under the first contract or any agreement substituted 
therefor. The terms of this document no doubt suggest that his 
right to commission rests on his services as a negotiator and not 
as the introducer of a purchaser; but he accepted the docu- 
ment in complete ignorance of the second contract, believing as 
well he might that the document gave him all he was then enti- 
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tled to. There is nothing in the document really inconsistent 
with a claim to commission on any other contract which resulted 
from his introduction. It may, however, be pointed out that the 
fact that this special formal agreement was adopted, appears to 
be inconsistent with the suggestion that the plaintiff was merely 
employed by a seller of coalas d broker to negotiate and obtain 
a particular contract for the purchase of a specified amount of 
coal. If such had been the case the transaction would normally, 
according to the-evidence have assumed the form of a sold note, 
~ undet which a commission specified on its face, would have been 
. payable to the broker. | l 

For the reasons indicated their Lordships are of opinion that 
. this appeal should be allowed. The decree of the 28th February, 
1941, should be discharged and the decree of the trial Judge 
restored but with this alteration, that in place of the declaration 
therein contained there be substituted a declaration “that the 
plaintiff is entitled to remuneration at the rate of one anna per 
ton in respect of all coal delivered and paid for under the said con 
tract subsequently to the said 3oth day of June, 1939." They will 
humbly advise His Majesty accordingly. The respondents must 
pay the appellant’s costs of the appeals to the High Court and to 
His Majesty in Council. | 

Sanderson, Lee & Co. : ^ Solicitors for the Appellant. 
Withall &. Withal? : Solicitors for the Respondents, 


A. T. M. Appeal allowed 
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. Before Mr. Justice R. C. Mitter and Mr. Justis 
A. L. Blank. 


JOY CHAND SEROGI AND ANOTHER 
i v. l 
DOLE GOBINDA DAS AND OTHEBS.* 


Re-imbursement—Co-debtors—Principle stated —Contract Act (IX of 1872) 
section 6g —‘Bound by law to pay’—Hyutty—Benami transactios—Progf— 
Civil Prossdare Code (Act V of 1908), section Ir. ] 
The principles applicable to those of coatribution between two oo-debtors 
are applicable to a suit for reimbursement as the only difference between 


* Appeal fron Original Dacrea No. 147 of 1941, with Cross-objeation, 
- against the deorea of S, Chatterjee Esq., Subordinate juge: of Marshidabad, 
dated the a8th Febraary; 1941. 
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Crit, | l them is that "n the former case" One discharges his as well as, another's, 
1944: ' ` ^ 1líability and in-the latter case he discharges the liability _ which is wholly- the 


_, pther’s not voluntarily “but under conditions which give him legal- right to 


y . recoup himself. 
a Dole Go inda Das: d Those principles are: (A, The release ot one of the dubitas ‘by’ the. 
at ae + = creditor does not prevent the other debtor who has satisfed the debt from 
— claiming contribution fcrm tbe released debtor: -Perumall Pillai v. Ram 


"> Chettiar (1) and Skok Ram Chand v. Pandit Parbku Dayal (a). 
DS ::u (B) .The dismissal of the creditor's-snit against one of his Go dobIors 
wine bar the debtor against whom the .decree was passed from claiming 


„contribution from his co-debtor against soni the. sult was dismissed, if. “he - 


P 'either satisfied the decree or thé decree was satisfied by execution’ levied 
i against his, property : Abraham Servai v. Raphial Muthitiano (3) anid 'Békari 
"Lal Seny. Indra Narayan Bandopadhya (4). 
: "uL ix The words “bound by.law to pay". in section 69 of the Indian Gotu 
a Act include not only personal Jiability "of the “other” but also liability - on 
his property even when he was under no personal liability to pay: Mothoora- 
noth, Chuttopadhya v. Kristokumar Gkose (5) followed, 
- Gangadas Bhattar ` v. Jogendra Nath Mitter (6) ene Dolegobinda ‘Das v. 
^ Chatiis huj Serogi (7) distuiguished. 
* '' Baja ~Séllappa Reddy v. Vridhachala Reddy (8) ;' Subramanya- Chetiy v. 


^. Mahalinga Sami Sivan (9) and PUSH it v. Mangalasseri- (10) dissented 


from,.. . DE n 
le ~Statutory provisions en be controlled by or whittled down by. the ` 


" pencil principles of equtiy, justice and good Conscience, Those principles : 


can have application in India on the field outside” “statutory provisions. If 
thete is a statutory provision on the- subject, the | ‘plaintiff would 'sücceed or' 


fail according as.his case satisfies or fails to satisfy the statutory’ requirements, ` 


_ df his case ‘comes within section 69 of the Indian Contract Act hẹ, is entitled 
- to succeed and cannot be denied relief by taking the aid of general maxims of 
equity. MR LT 

' In order to satisfy the plea of res judicata under section 11 of the Civil 
Procedure Code, the.point-in issue must relate to the rights of parties to: the 
euit. The determination of thoserights may "depend upon the determiha- 
tion of facts as well as on points of law., Whatthe' rule of res jydicata bars 
iè the re-agitation between.the self-same parties or their privies, of the 
self-same issue, which was directly and substantially i in issue between them in 


the previous suit.” ^7 . ^ ~""~ - SUE 


(1) (1917) I. L, R..40 Mad. 968.(975) F. B, n 
. (a) [1942) I. L. R. All. 605 (629) ; 1944) 4 C. w. N. Pat, 1 (7) P. C. 
> (gügig LL. R, 39 Mad. 288- —- 


| dee. T +). paz) 45 C. L-]. S775 3: C, W. N. 988.7 "puce EE 
a o ue (5) (1978) I. L,R; 4 Cale, 369 (375). - € za 
- .7 5 eet oe (6 (0907) 11.C: W. N. 402; - c7. CAN TIME 


r-r- au WU rdureported.:. i: Ln aiso eS DM el 
er zat: (1997) 1. L. R. .-30 Mad. 35: | 
= Q^ dg), (1909) L L. R. 33.Mad.41. — © ee 
~ Go) (1914) 24 Med. L. d 548. E MR 
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HIGH COURT. . 


ale The apparent staté of things must- be presumed to be real and. he who 


-:alleges; Benami must in the first instance adduce such @yidence. as would 
rebut that presumption, - 


- 


. "Where the parties are husband and wife, the fact of. possession gr property : 
| and of title-deeds would afford.no certain criterion on the question‘ of Benami. 
The fact that rent receipts were issued in the name of wife or that-she ‘figured 
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8s plaintiff in rent suits against the tenants" or that. the record of: rights 
showed her name as the owner, would not.also be of mech importance, for 
those circumstances would be in accordance with Benaml usage.’ „Thé 
apparent, state of thing would ordinarily be kept up. The matérial ‘point 
for consideration ‘would be as to who paid the price and the condüct of” the 
parties ` The’ fact that it isa common practice in Bengal for hisbands’*to 
~ acquire property in the Benami of their wives and that husband had ‘in “the 
* past employed his wife as Benamidar, would be matters for < consideration;‘but 


: by themselves they would not establish that the:property was acquired;‘by. 
husband in the Benami of his wife. - 


` . Appeal by the Plaintiffs, - - ` 
Sult for reimbursement. 


pe 
- 


— 


The material facts appear from thé judgment. - , 


Mess. Atul Chandra Gupta and Rabindranath. Bhattachare 
- fot the-Appellants. : 


Messrs. Ramaprosaad Nees . Mu&tipada : Chatterjee: and 
: SHOP Deb Rai Mahasai for the B Ad 


= - 


- A -- i 
"The following judgment was delivered : , 

The facts-of the case, which are material for. ~ bis appeal ‘ATE AS 
1”, oe Ce . 


-— 


NET: 


* Four annas share of, Touzi No. 199 of the Murshidabad Collec- 

torate belonged to Nawab Bahadur of -Murshidabad, as: mutwali of 

. a-wakf estate. In August, 1901, -he as mutwalt settled the same in 
M iod right to Daiba Kumari Debi and others, the executors to the 
"estate of -Indra _Narayan-Singh at an annual rent of Rs. 2 369. .: „Eor 
brevity’s sake this fa£m? would hereafter--be called the .‘f foun anna 
patni ”. " .The said executors in their tusm:settled.. the same in, dar- 

^ paint right 40 Tarini Prosad Dhur-at.an annual rent-of Ra., 2,369-c-0 
on the. 29th April; 1905. -+ This darpatnt iud for brevity’a sake be 

-: hereafter called the “ Four anna darpatni”, There-was a cogenant 
in the-darpatnt kabuiiyat. (Exhibit r3) by which the. darpatnidar 
undertook to pay by Zaru/ the patní rent. to the. Nawab : Bahadur of 
* Murshidabad. Tarini Prosad Dhur in his “turn granted three, 
'” geparate sepaints -to three persons at different .. dates. of- differetit. 
'-" “portions of his darga£ni lands. One of such seganidars . was ;Adhar 
"Chandra Mondal. He did not, however, grant sefaznis in respect of 
- “all the lands of his Za? patni taluk but retained a’ poition;thereof in m 
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kkas management. After his death his heirs, Bishnu Das Dhur and 
others granted on the rst September, 1923, all those lands of the 
darpatat, which their father had held in &Ass, in sepatni to Joy 
Chand Serogi, Keshori Mull Serogi- and Chatturbhuj Serogi by 
` taking a large amount of money as selami. Thus, after this grant 


- all the lands of darpatní were let out in sepa£ni. right to four sets of 


persons. The total rent of all the four sefaimis came up to 
Rs. 2,256-9-0. It was thus less'than the darpatni rent (Rs. 2,369) 


, payable by the heirs of Tarini Prosad Dhur to the- gatnidar Daiba 


Kumari Debi and others, This loss was made up by those persons 


. from the Za£ni which they had in respect of the other twelve annas 
' share of the said Touzi which was owned by the executors of Indra 
` Narayan Singh. This 2a£si would hereafter be called the “ twelve 


anna patni.” Itis not necessary for this appeal to narrate the 
history of the said fatat of the twelve annas share of the said 
Touzi or the darpatnis carved out of the same. = 

On the 8th Falgoon, 1330 (= 21st February, 1924), the heirs of 
Tarini Prosad Dhur sold their aforesaid “ four anna darpatni and 
their twelve anna patni.” The name of defendant No. a Nerode 
Barani Dasi who is the wife of defendant No. 1, Dolegobinda Das 
appeared as the purchaser in the conveyance. On the 5th Kartic 


' 1336 (= aoth October, 1929), Nirode Barani Dasi sold the “ twelve 


anna patni ” to Amano Burmaniya. There thus remained with her 
the unprofitable “ four anna darpatai.” On the 6th February, 
1929, the "four anna asi " was purchased by Sardi Bai, wife of 
plaintiff No.'r, Joy Chandra Serogi. The finding of the learned 
Subordinate Judge isthát Sardi Bai wasthe denamdar of her 
husband Joy Chand Serogi and that finding has not been challenged 
before us by any of the parties. At a partition between Joy Chand 


 Serogi and his brother Kishorimull Serogi, the interest of Kishori- 


mull in the segaéné which they and Chatturbhuj Serogi held under 
the four anna darpatni fellto tne share of Joy Chand Serogi. This 


- partition was after the 15th May, 1937, but before the institution of 
“the suit in which this appeal arises. -From aíter the date of that 


partition Joy Chand Serogi and Chatturbhuj Serogi became the 


" owners of the said sefafmt. Tney are plainuffs-Nos. 1 and a in the 


suit and Kishorimull Serogi 1s ~ro forma defendant No. 3. 

The owners òf the “four anna patai,” Daiba Kumari and others, 
had given on the “four anna darfaíaídar" the jara? to pay the 
patni rent due for the same to the Nawab Bahadur of Murshidabad. 


“The darfaénidar of the four anna darfaíri, who was ostensibly 
Nirede Barani Dasi, did not however pay the fa/ai rent on several | 
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Occasions. The sefaimidar Adhar Chandra Mondal deposited the 


‘Bame on two occasions to save the four anna farsi from the aum. 


mary sale under Regulation VIII of 18:19~—once in November, 


1928, and the second time. in November, 1929. His interest 


prompted him to do so, for if the said pafni has been sold at those 
Summary sales, the purchaser would have had the right to annul 
his sefatni. He brought two suits against Nirode Barani and her 
husband Dolegobinda Das for recovering the amounts deposited 
by him. In those two suits he made the patnidar of the “ four 


Anna faint” as also the other Sepaintdars, Joy Chand Serogi and. ' 


others holding under the '' four anna darpatni " parties defendants, 
His suits were ultimately dismissed against Nirode Barani and Dole 
Gobinda. The judgment of this Court is reported in.40 C. W. N.- 
1037. E i x 
There was again default in the-payment‘of rent due for the 
“four anna patni.” This time-a sale was held under Regu- 
lation VIII of 1819, at which Joy Chand Serogi purchased the said 
Patni, but this sale was set aside at the suit of Adhar Chandra 
Mondal. Ifthe sale had not been set aside Joy Chand would have 
been in a position to annul the three sepatnts, which were all profit 
able ones and would have certainly annulled those three sefatais. 
As a sale of the “four anna fani" either in execution of 1819 would 
have imperilled the segatnis including the sefatmi of Joy Chand 
and his co-sharer Joy Chand purchased by private treaty the patri 
‘which was not profitable (for the darfafni rent was.equal to the 
paint rent) in the name of his wife Sardi Bai, by paying Rs. IOO B8 
its price. He thus acquires control of the feld to a certain 
extent. S. 
After, Sardi Bat had become the ostensible owner of the “ four 
anna jafni”, the patni rent due in respect thereof. for the last six- 
months—Augrayan to Chaitra of 1340 B. S. (= October 1933 to 
April 1934) was not paid to the Nawab. Bahadur of  Murshidabad 
with the result that the latter applied for sale of the said patni 
under Regulation VIII of 1819. That sale was avoided by Kishori- 
mullSerogi and Chatturbhuj Serogi depositing with the Collector 
the arrears due to the Nawab Bahadur in their character as some of 
the seda/nidars under that atni. They again saved the said patai 
from a summary sale under that Regulation for the arrears of rent 
for the first six months Bysack to Kartic of the year 1341 B.S. 
(April, 1934 to October, 1934). For recovering -the amounts so 
‘deposited they instituted two suits, No. 58r of 1934 and No, 957 of 
1385, inthe first Court of the Munsif at Berhampore against 
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Nirode Barani and Dole Gobinda Das. In those suits they alleged 
that'Dole Gobinda Das was the béneficial owner of the “ four anna 
daffatni, " Nirode Barani being his Jezam4ar. They contended 
thát'as the darpainidar had covenanted with the patnidar to pay 


- 


the’ faint rent due to the zamindar, the darpatnidar who according | 


to them was Dole Gobinda, was liable to pay them what they had 
dépositedRin payment of the patni rent. The learned Munsiff found 
that Dole Gobinda was the beneficial owner of the darpaini. He 
. giahted decrees against Dole Gobinda only. His decrees were affirm- 
ed on appeal by the learned Subordinate Judge onthe 8th June, 
1936. On second appeals ,to this Court, the suits were dismissed 


against Dole Gobinda but decreed against Nerode Barani. The: 
judgnient of this Court was delivered on the 7th March, 1939. It- 


is Exhibit D(4). 

In 1933, Sardi Bai as Pafuidar of the “ four anna fami" had 
instituted a rent suit (Rent Suit No. 8 of 1933) in the Court of the 
Subordinaté Judge at Berhampur (subsequently numbered r of 1934 
on ‘transfer to the Additional Court of the Subordinate Judge of the 
same place) for the rent due for-the year 1337 B, S. on account of 
the “ four anna darpatni. ” This suit was brought against both 
Nirode Barani and Dole Gobinda. In that suit she prayed fora 


decree against Dole Gobinda on the allegation that he was the bene-- 


ficial owner of the darpaini, Nirode Barani being his Jenamidar. 
On' the 24th April, 1934, the Subordinate Judge granted a decree 
against both on the finding-that Dole Gobinda was the beneficial 
owner of the darpatnt and Nerode Barani was his benamidar (Ex. 6). 
The appeal filed by Dole Gobinda was allowed by the learned! 
Nirode Barani was the beneficial owner and not the benamidar for 
her husband. The judgment of the learned District Judge was 
upheld i in second appeal by this Court which delivered its judgment 
gn the 16th July, 1937, [Exhibit D (2)|. The finding of the Sub- 
ordinate Judge that Dole Gobinda had no interest in that darpatni 
thus refiained. It is after this judgment that the second appeals 
preferred against the decrees passed in the other two suits instituted 
by Kishorimull, and Chatturbhuj Serogi for reimbursement of the 
moneys they had deposited to prevent the sale of the “ four anna 
patni » (Suits No. 58r of 1934 and No, 957 of 1935) were disposed 
of by this Court. 


. In 1935, Sardi Bibi filed another suit (Rent Suit No. 5.of 1938) 
in the-Court of the Subordinate Judge Berhampore against Dole 


Gobinda and Nirode Barani for arrears of rent due for the years 
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13 8 is. I 4; B. S, 1 respect d the oe | four anna darpatni ' ? on the 
8 of 1933: 





dame allegation as in Rent Suit No. 
e "ud - r of1934 
decreed against Nirode alone Dolegobinda being absolved on the 
finding ih Nirode Barani was not his Cena: 


tre 


That suit was 


ng] wol "E. ese 

Sardi Bai, ihe OO S in fee two suits, put her decrees 
into execution id Nirode Barani;- She applied. for sale of the 
defaulting tenure ."' the four anna darpatni ’—under'the procedure 
laid down in- Chapter X1V.of the Bengal Tenancy Act. THe 
defaulting tenure was attached and advertised for sale. Chattur- 
bhuj Serogi (plaintiff No. 2) and Kishorimull Serogi (pro-forma 
defendant No. 3) deposited the amounts’ for-which ‘the executions 
had been takeniout and so averted the sale of the tenure, Rs. 4,359 
odd was deposited by'them''on the 18th February, 1937 (which 
satisfied the dues of the decree-holder under the decree passed in 
Rent Suit No. 1 of:1934 and Rs. 10,883 odd" was deposited by them 
on the: J 5th May, 1937 which satisfied the dues of the decree-holder 
under the decree passed;in Rent Suit No. 3 of 1935. The rights-of 
prc-forma defendant- No. 3; Kishorimull Serogi, have passed to 
plaintiff No. 1 Toy Chand Serogi, by the terms of the partition deed 
executed -by him: and his brother Kishorimull The suit in which 
this appeal arises is for - the recovery of the said moneys from. Dole 
Gobinda and Nirode Barani. As segatni rent was due.by the plain- 
tiffs, they have deducted : the same: from the amount deposited bv 
them and have prayed:for' a decree: for the balance. The learned 
Subordinate: ‘Judge has. found that Dole Gobinda has acquired. “ihe 
four anna darpatni ” -im the- denami of bis wife, Nirode Barani. He 
has however, dismissed the suit against both:Dole Gobinda and 
Nirode. Barani. : Even if his conclusions on-the points of law.be 
correct, it is difficult to realise why: the suit has been dismissed 
against Nirode Barani. Important questions of law have been.raised 
and discussed before us in -an elaborate way by ‘both fhe learned 
Advocates. They would aris*, if it be held.that Nirode Barani wa 
the benamdar for her ‘husband, Dole Gobinda, in respect of the 
“ four anna darpatni.’ ? We . will therefore consider that question 
first. 07 ' e wg 


= 


As the conveyance stands in the namə of Nirode Barani the 
a patent statė of things must be přesu ned to be the real, and he 
‘who alleges benami must in the first irisfance &dduce such evidence 
"as would “rebut that’ ‘presumpiion. Having regatd to the fact of 
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relationship between the parties, the fact of possession of the 


property and of the title deeds would afford no certain criterion on 


the question of ženami. The fact that rent receipts were issued in 
the name of Nirode Baranior that she figured as plaintiff in rent 
suits against the sega/nidars or that the record-of-rights showed her 
name as the owner would not also be of much importance, for those 
circumstances would be in accordance with Jemami usage. The 


apparent state of thing would ordinarily be kept up The material 


points for consideration would be as to who paid the price, and the 
conduct of the parties. The fact that it isa common practice in 


‘Béngal for husbands to acquire properties in the Jenami of their 


wives and that Dole Gobinda had in the past employed his wife as 
benamidar (see some of the- items of property mentioned in the 
partition deed Exhibit J) would be matters for consideration, but 


‘by ‘themselves they would not establish that the “four anna 


darpatni" had been seared by Dole Gobinda in the MINE of 
his wife. 

The “ four anna darga?ni" and “ the twelve anna patni” had 
been purchased fora price of Rs. 8,000 from the heir of Tarini 
Prosad Thur by the same conveyance. It is admitted that a sub- 
stantial part of the price, more than half was raised by a loan from 
one Pankaj Kumar Das, to whom the heirs of Tarini Prosad Dhur 
were heavily indebted. The account books of Pankaj Kumar Das 
(Exhibit 1) show that he advanced a loan of Rs. 5,975 to Dole 
Gobinda Das and not to Nirode. Barani on the roth Falgun, 1330 
B. S., the date on which Tarini Prosad Dhur's heirs executed the 
said conveyance. For the said loan Dole Gobinda gave security by 
executing a mortgage for Rs. 6,000 in favour of Pankaj Kumar 
Dass on the same date by which he hypothecated his personal pro- 
perties. - In the absence of explation from Dole Gobinda these facts 
would conclusively prove that the price was paid by Dole Gobinda. 


` To counteract the effect of the said fact Dole Gobinda has, however, 
attempted an explanation. He says that he and his brother, Basanta, 


owed a sum of Rs. 7,000 to Nirode Barani. Nirode Barani had 
lent them Rs. 4,000 on a promissory note and had advanced them 
in driblets the sum of Rs. 7,000 for the purpose of enabling them 
to conduct a criminal case against one Tarapada Roy. At the 
partition between him and his brother, Basanta, he took upon him- 
self the entire responsibility of paying Nirode Barani and for that he 
gotin his allotment more properties. Before the partition his 
brother, Basanta, gave information to Nirode Barani that “ the 
twelve anna paint” and “ the four anna darpaint ” were in the 
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market and she was desirous of purchasing them. He ( Dole 
Gobinda) however, was not in favour of the purchase, but as Nirode 
Barani was insistent he had to fall in with her wishes and later on 
carried on negotiations for the purchase which had been started by 
his brother Basanta. As he bad no sufficient funds at the time tò 
repay the loan to Nirode Barani he borrowed Rs. 5,975 from 
Pankaj Dass ; the said sum was taken by him in two instalments, 
about Rs. 1,5co was taken by him on the 10th Falgun, 1330, when 
he executed the mortgage in favour of Pankaj Dass and the balances 
of about Rs. 4,500 two or three days later when the price was paid 
to the vendors and the conveyance registered. He spent Rs. 1,506 
for payment of his other debts and Rs. 4,500 was employed by him 
for satisfying in part the loan due to Nirode Barani from him, and 
Nirode Barani made up the price with that sum and a further sum 
of Rs. 3,500 which she advanced from her personal funds. If this 
story is believed it would afford a tolerable explanation. In corro 
boration of the last part of his evidence Nil Ratan Roy deposes to 
the fact that Nirode Barani gave him Rs. 3,500 which he carried for 
payment of the price,. but we do not consider him to be a truthful 
witness. He had been a party to fictitious transfers of rent decrees 
which Nirode Barani had obtained against some of the sepatnidar 
and those transfers had been made with intent to defraud 
those sefafmidars who had deposited the fami and darpatnis 
rents. oar 


The fact that Dole Gobinda and his brother were indebted to 
Nirode Baran: for the sum of Rs. 7,000 1s recited in the partition 
deed, Exhibit J, which was executed on the 18th February, 1923; 
afew days before the conveyance, In support of the loan of 
Rs, 4,000 the ‘promissory note executed by Dole Gobinda and 
Basanta in favour of Nirode Barani has been produced. It is 
Exhibit K. A suggesuon was made by the learned Advocate for 
the appellant that. ‘those moneys really belonged to Dole Gobinda 
and Nirode Barani was put forward by Dole Gobinda as the credi- 
tor to cheat his brother Basanta, but we ` do not find any tangible 
evidence in support of that suggestion. The partition deed proves 
that Nirode Barani had advanced Rs. 7,000 to Dole Gobinda and 
Basanta for meeting the expenses of ‘their joint estate. So much 
of the story given by Dole Gobinda may be believed. It may also 
be taken as proved that Nirode Barani had personal funds which 
she had invested in moneylending business, which wai at’ the 
relevant time worth Rs, 16,060 lo Rs. 15600 But if thai was the 
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extent of her moneylending business it is unthinkable that she would 
have no account books. 


8 of 1933 
In Rent Suit No — 


San I of 1934 
Nirode Barini was Dole Gobinda's Janamdar for “the four anna 
darpaini” “was the only important question, Dolé Gobinda deposed 
that he bad account books oily. up to the year 1329 B: S. -and 
that he kept no account books from 1330 to 1336 B. S. [Ex. 6 and 
Ex: D (1)], a'statement which drew from the court unfavourable 
comment. :In this suit-the plaintiffs called upon him to produce 
his account books from 1330 onwards, Dole Gobinda had filed his 
account books from 1330.to 1336:and 1338 to 1346. He attemp- 
ted:an explanation why the “account book of 1337 could: not be 
filed... That explanation does not convince us. He has- made that 
gap intentionally. If he had-filed-the book of 1337 the account 
book filed by him for-the year 1336 would-not have squared up 
with the account book of 1338. - The -account books produced by- 
him for.the years 1330:t0 1336 are even according to him incom- 
plete books. He admits -in his cross-examination that there. is 
no entry of payment of Rs. 4,500 out. of the mount advanced by 
Pankaj. Kúmar Dass towards the loan due to Nirode -Barani, nor 
is there.any entry to show how he spent the sum of Rs. 1,500 out 





where the question as to whether 


ofthe: money. he took from Pankaj- Kumar Dass, We -have rio | 


doubt in our mind,that the account books of 1330 to 1336 pro: 
duced by him in this suit are not his genuine account books and 
that he has kept back his genuine account books. Pankaj Kumar 
Dass has given evidence for the plaintiffs. We find no ground for 
disbelieving him. — He'says that the price of Rs. 80:ó was made up 
of Rs. 2,0co paid by-Dole Gobinda in cash and Rs. 6,00 which 
Dole Gobinda Bad Borrowed'fróm him went towards the páyrüent 
of the balance of the price by adjustment of his dues from the. 
heirs of Tarini Prósad Dur. His evidence gives a direct lie to 
the evidence of Dole Gébinda that Nirode Barani had paid 
Rs. 3,500 out of her money ^ and that Rs. 4,500, only" out of the 
loan advanced by Pankaj Kumar Dass was employed for“ payment 
of the balance of the price; he having spent the balance of Rs, 15560 
for meeting his other liabilities. 


We have already found that Nirode Baran} has suppressed het. u 


account books and what is more Dole Ġobiùda has ,not only, 
suppressed his genuine account books from the year 1330 to 1336. 
but has produced faked ones In these circumstances our infe- 
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rence is that if the genuine. account books: of that period had been “= i 

‘produced they ‘would have, demolished Dole Gobinda's case that.his aes. 

vife Was the beneficial Owner, ‘They, would . not ‘have “supported Joy Chand .Serogi 
a his case, that with Pankaj. Kumar. Dass’s money he had.. repaid -in Dole Gobin da T 


- part thé loan of his wife. “They would: have shown that he -had 
credited to his ` account the loan taken ` “from Pankaj Kumar -Dass . 
and that with the money ‘and Rs. 2,000 advaniced from-his own 
funds he had madé the purchase. Possibly . they ; would - have,” also - 

shown that he had credited the income of. the properties purchased, 

by the said conveyance to his | own account, ..” ae 


-Òn the. evidence as it stands we hold that. -Nirode „Barani was 
the benamdar of Dole Gobinda in respect of the’ four annas darpatrii. 
In arriving &t the conclusion we dave not taken into. consideration 
Nirode Barani's evidence. The plaintiffs adopted a -procedure 
which must.be condemned. The. learned Subordinate Judge also 
acted illegally in giving.in advance to’ the commissioner the - power 
to allow the plaintiffs, to declare her». hostileand ‘to` cross-examine? 
her; Moreover her deposition. is: incomplete and” for thát- réason 
alonesher ‘evidence has, to. be, ‘expunged. from: the, record." "E 

The findings in the. ‘judgment delivered: in: ‘Rent: Suits - Nos. 
- of 1934 8nd 3 of 1935. on .the. question. of benami -are "not rs: 
judicata as plaintiff, No. a.and. pro forma defendarit “Nov: 3- of ‘the ` 
suit before us through whom „plaintif. No; 1 -claitüs -Wwere- not par- 
‘ties. to. those, rent .suitsi- .No .doubt -Joy -Chand - Serogi: :-brought< 
those rent suits in the. name. of this.’ benamdar Sardi Bai, but hé^ 
had. brought those. suits SERM "different - title, id ‘ag the! 
fatnidaz. uu. tout pem rS 

4: On, the finding "e Nirode Barani: is the &snamdar’- e ‘Her: 
husband. Dole Gobinda the following points: of-las- arise- in -this 
appeal itus co l7 no lg f 044 lm ge FA. glora rane hs 

„Ae s Whether: he. 'Glaiattaec can ‘obtain from Dolé:Gobinda re#! 
imbursements -of .the. amounts: ee peenes ‘by -which + the decrees 


u oft: ) Shu iis hast tala 54 at -8 of 1933^- a fet "dex eae ig 7 B Ec 
passed i in Rent Suits i e and. of 1935 .were,. satis; 
zu ER of 1934 . 


DA LX. m [5 : 
fied, seeing ‘that “thesé- Rent: Suits were dismissed P Dole 


Gobinda After contests , S 
If the-aforesaid nb answered bs the Sisi iar no 
‘furthers: ;question..would arise. ATE. however - the--said < question is- 
ahswered in their favour, ‘three further questions would. arise fot 
' consideration. "--" Ne p en eS E 
They area T u ena 
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Jl. Whether plaintiff No. 4 and proforma defendant No. 3 
acted dona fide in satisfying the two rent decrees ; | 

III. Can the plaintiffs recover the amounts, seeing that „at the 
time of those deposits they had not paid the sepafwé rent due from 
them, and ` ; : 

IV. Is the plaintiff's claim barred by res judicata ? l 

The first question has to be considered from two aspects: - 

(a) Whether the fact that those rent suits were dismissed 
against Dole Gobinda would by itself defeat the plaintifis’ claim 
and (b) whether the fact that Dole Gobinda was not under a per- 
sonal obligation to satisfy those decrees, as these decrees did not 
make him liable, would defeat the plaintiffs’ claim. e 

We propose to consider the aforesaid questions in the order 
stated above: l l n 

I. (a) In cases of contribution between co-debtors the posi- 
tion is settled. The release of one of the debtors by the creditor 
does not prevent the other debtor who has satisfied the debt from . 
claiming contribution from the released debtor: Perumall Pillai 
v. Raman Chettiar(1) and Shah Ram Chand v. Pandit Parbhu Dayal 
(2. Itisalso the law that the dismissal of the creditors ‘suit 
against one of the two co-debtors would not bar the debtor against 
whom the decree was passed from claiming contribution from his 
co-debtor against whom the suit had been dismissed, if he either 
satisfied the decree or the decree was satisfied by execution levied - 
against his property. The right to contribute depends upon the 
fact that at the time the obligation was incurred it wasa common 
liability of the two and on the further fact that it had been 
discharged either wholly by one of them or partly by him but in 
excess of his share. The common liability creates a collateral. 
liability amongst the co-debtors depending upon the community of 
the burden and the benefit from the payment by one of them either 
Wholly or in excess of his share t Abraham Servai v. Kappial Mutht- 
vias (3) and Behari Lai Sen v. Indra Narayan Bandopadya (4). If, 
therefore, Nirode Barani was the beneficial owner of a share only of 
the four anna darpaini and denamdar for Dole Gobinda for. the 


~ Bof 1933 
remaining share, the dismissal of the Rent Suit No. 
" l -77 0. 1 of 1934 
No, 3 of 1935 against Dole Gobinda would not have prevented her’ 


- fae 


and ~ 





(1) (1917) I. L. R, 40 Mad. 968 (975) (F. B.) 
(a) (1942) L L. R. All. 605 (65); (1912) 47 C. W. N. 1 (7) (Ë. C.) 
(3) (1914) I. L. R. 39 Mad. 283, - 

` (4) (3987) 45 C. L. J. 5711 31 C. W. N. 985. 


Vor. 79 ] HIGH COURT, 


from claiming contribution from Dole Gobinda after establishing that 
Dole Gobinda had a share in the said darfatni, if the decretal 
amounts had been realised from her property or if she had satisfied 
the decrees. She would only be debarred if in the suit for contri- 
bution she would only be debarred if in the suit for contribution she 
would be barred from provirg that Dole Gobinda was the beneficial 
Owner of a share by reason of the finding that she was the sole 
beneficial owner and not denamdar of Dole Gobinda made in those 
rent suits operating as res judicata. These findings could not have 
been res judicata, for she and Dole Gobinda were-co-defendants in 
those rent suits and no cross issue on the: point of ženami was 
raised by them in these suits. The requirements for res judicata as 
between co-defendants as laid down inthe case of Munni Bibi v. 
Trilokinath (1) are not satisfied. The question then is whether the 
aforesaid principles are rendered inapplicable to a suit for re- 
imbursement. l | 

We do not think that they are inapplicable. The only difference 
between contribution and re-imbursement is that in the former Case 
one discharges his as well as another’s liability- and in the - latter 


.case he discharges the liability which is wholly the other's not 


voluntarily but under conditions which give him legal right to 
recoup himself. As the dismissal of the rent suits against Dole 
Gobinda would not have prevented Nirode Barani for getting re- 
imbursement from Dole Gobinda after satisfying those decrees, that 
fact cannot disentitle the plaintiffs from recovering the same 
from Dole Gobinda, if they are otherwise entitled to recover 
the same. 

1(b) The Advocate for the plaintiffs has relied upon section 69 
of the Indian Contract Act for supporting his clients’ claim against 
Dole Gobinda. Plaintiff No. a and pro forma defendant No. 3 who 
deposited the two sums. of money which satisfied the two rent 
decrees were persons who were undoubtedly interested in the pay- 
ment of the decretal amounts, for if the decrees had not been satis- 
fied, the purchaser at the sale in execution of those decrees would 
have been in a position to annul their segatni. The whole question 
therefore is whether Dole Gobinda is a person “bound by law to pay” 
the amounts covered by those decrees. .He was under no personal 
liability to pay the sums decreed as both the rent suits had been 
dismissed against him. But in execution of those decrees “the four 
anna darpatni” of which he is the beneficial owner could have been 
sold. The phrase “bound by law to pay” was first construed in 


(1) (1931) L. R. 58 I. A. 158; 35 C. W. N. 66; 53 Ç, L, J. 55a, 
E ( 
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 Mothooranath Chiutiopadhya v. Kristo Kumar Ghose (1). In that 
case Markby, J., held that that phrase did not contemplate personal 
‘liability only but all liabilities to pay ments for which ‘owners are 


Indirectly liable,- that is, liabilities imposed upon the land itself of - 


which they are the owners. This view has been followed in a series 
'of' decisions of this Court as well as of other High. Courts’: 


— Chaùdradaya Sen v. Bhagaban Chandra Sen (2) ; : Registered Jessore 


Loan Co. Ltd. v. Gopal Hari Ghose Choudhury (3); Saraju Bala 
Roy Choudhury v. Kamini Kumar Choudhury (4) and Nandan Sahu 
'y. Fateh Bahadur Singh (5), Onthe view taken in' those cases 
Deje ‘Gobinda would be a person “bound by law to pay" the decre- 
tal amounts, for though he was not under a personal liability to pay 
‘the bame, the liability was on the property, namely, “the four anna 
darpatni,” of which he is the owner. 


Mr. Mookerjee, who appears for Dole Gobinda, contends, firstly, | 
that the abovementioned decisions have. wrongly interpreted the . 


phrase “ bound by law to pay” occurring in section 69 of the 
Indian Contract Act, and secondly, that the view, taken in these 
“decisions is in conflict with other decisions of Division Benches of 


-fhis Court. The caseson which he has placed reliance are Boja 


‘Sellappa Reddy. Vridhachala Reddy (6); Subramanya Chetty v. 
Mahalinga Sami Sivan (7) ; Puthempurayal Amman v. Mangalasseri 


. (8) and Gangadas Bhattar v. Jogendra Nath Mitter (9) and the judg- 


ment of S. K. Ghosh and Mukherjea, JJ., in Dole Gobinda Das’ v. 
Chatturbkuj Serogi (10) (Exhibit D/4). 

` In Boja Sellappa’s case (6), it was held that an unregistered 
proprietor of a- revenue-paying estate is a person whose interest is 
‘to pay the land revenue to save his property from revenue “sale but 
he'is not a person “ bound by law to pay” the revenue, | though 
‘revenue is a charge on the property ; ; and so the registered propri: » 
tor, who had paid revenue ata time when a litigation about itl: 
was pending between him and the unregistered proprietor cannot 
‘recover the money paid by him from the latter under section 69 of 
the Indian Contract Act, and Subrumanya's case (7) followed the 
interpretation given in Boja ‘Sellappa’s case (6) to the phrase “bound 
E law to pay.” The decisions in those two cases are in conflict 


(1) (1878) I. L. R. 4 Calc. 369. 

(a) (1915) 33 C. L. J. 125 ; 32 I. C. 200. 

(3) (1925) X C. W.N.3 65. 

- (4) (1926) A. I. R. Calo. 765. 

(5) (1940) I. L. R All. 71. - 

(6) (1907) I. L. R. 30 Mad. 35. 
. (7).(1909) I. L. R. 33 Mad. 41. 

(8) (1912) 24 Mad. L. J. 548. : 
(9) (1907) 11- C. W, N, 403 (10) Unreported, 
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with the decisions in MoZAeoranatEs' case (1); Chandradaya Sen's ue 
Case (2) and Registered Jessore Loan Company's case (3). Those 1944. 
Madras cases were cited in Sarajubala Roy Choudhury’s case (4) but Joy Chand Serogi 
were not approved by a l'ivision Bench of this Court. We cannot Do G chinda Das, 
agree with those two decisions of the Madras High Court nor with — 
: the decision of the same -Court in Puthirpurayal v. Mangalasseri (5). 
If the plaintiff in the last-mentioned case could not have recovered 
the revenue paid by hinr from the defendant ‘on the view that 
section 69 of the Contract Act did not help him we fail to see how 
. he could havea charge for his claim on the defendant’s share 
in the property in respect of. which the revenue was paid 
by him, : 
: Thetwo cases decided Bs Division Benches of this Court to 
which our attention has been drawn by Mr. Mookerjee will have 
to be examined carefully, for if they are in conflict with the other 
decisions of this Court, which we have noticed above the point of 
law will Have to be referred to the Full Bench. 
. In Gangadas: Bhattar's case (6) the first mortgagees had reco- 
-vered a decree on his mortgage and in execution thereof. had 
"purchased the mortgage properties: In his suit-he did not, however, 
implead the second mortgagee and some persons who had acquired 
.& share in the equity of redemption. 
The second mortgagee had sued on his mortgage without 
_ impleading the first mortgagee, obtained a decree and in execution 
thereof had purchased what had been mortgaged tohim. His 
security included some of the properties included in the first mort- 
gage. His purchase- at the Court sale was prior to the purchase 
; Of the first mortgagee. The first mortgagée after his purchase 
. brought a suit for possession, impleading the second mortgagee and 
two other persons who before his mortgage suit had acquired in- 
. terest in the equity.of redemption but had not been impleaded 
. 88 defendants in the mortgage suit. It was held that the suit for 
possession by the first mortgagee was maintainable but the puisne 
mortgagees and those other persons -who had acquired interest in 
the equity of redemption at the time when the first mortgagee ins- 
tituted his suit to enforce his mortgage and who had been left 
„Out in that suit could exercise their right of redemption in that 
(1) (1878) I. L. R. 4 Cale. 369 
(a) (1915) 23 C. L. J. 125 ; ga I. C. 200. 
(3) (1925) 30 C. W. N. 366 - 
(4) (1925; A. I. R. Calc. 765. 
(5) (1912) 24 Mad L. J. 548. 
(9) (1907) 11 C. W. N. 403. 
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suit for possession. It is not, necessary to express any view 
whether the view that that suit for possession was maintainable 


.was correct in view of the,decision of. the Judicial Committee in 


Bijai Saran v. Rudra Bageshwari (1). We may only state: that 
it has not been approvéd in subsequent decisions.of this-Court : 


Jagat Chandra De v. Abdul Rashid (a) and Sailendra- Nath v. 


Amarendra Nath (3)., There the question- arose as: to -the ` terms 
of redemption. It was held that from-the date of the mortgage 
decree obtained by the first mortgagee, interest was not to -be 
calculated at the bond rate but at the rate mentioncd in:that 
decree. This part of the judgment also, bas not been approved 
in a later decision of this Court: Jnanendra Nath Singh Roy v. 
Shorashi Charan Mitra (4). It was further held -that+in fixing 
the price for redemption the puisne mortgagee: could not’ claim 
credit in the accounts for the sum of money, which he had -depo* 
sited under section 171 of the Bengal Tenancy Act- to satisfy & 
rent decree in respect of the mortgage property. Although : no 
reference was made to; section,69 of the Indian contract.Act the 
language used in the judgment makes it quite. clear that the learned 
judge had in mind that section. They held that the ‘plaintiff, who 


‘at the time of that deposit by the puisne mortgagee. was only a 


mortgagee, was not a person bound inlaw to pay the rent -décree. 
We cannot. brush aside this part of the ‘judgment -simply 
because . (it conflicts with ?) , other parts of - this ,jüdg- 
ment of the Court. One fact- however is significant, ‘nately, 


"that M©othooranath’s case (5) was not noticed in -theé jüdgment 
which was delivered by one of the most erudite. Judges of-this 


Court. That omission in our opinion furnishes a clue to the `n- 


"` terpretation, of this part of the judgment. on. which Mr» Mookerjee 
"has relied. Ifa person is personally liable he is--“bound -by “law 


to pay”. The first mortgagee, the plaintiff in that case, did ^not. 

pome within that category, for under the Indian law ‘there’ is-no 
privity. between. the, mortgagee of a: leasehold -property -and ‘the 
landlord. In Mothooranath’s case (5) it was.laid down -that ‘the 
_ owner of a property was.also “bound by law to pay” if that’ parti- 
^ cular property of his for which another has paid, -was: liable" to 
„pay, that sum, even if the owner was. under..no personal liability 
to pay it. The first mortgagee (plaintiff) did not also fall within 

(1) (1929) 51 C. L. T. 70. 

(2) (1934) 38 C. W. N. 1178. 


(3) (1941) 73 C. L. J. 485; 45 C. W. N. 530.. , 
(4) (1922) I. L. R. 49 Calc, 626. (5) (1878) L L. R. 4 Cale, 369. 
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that:cláss, as he was not dt the time of the deposit. by: ihe puisne -. 
mortgagee the owaer :of: the. property.. That in our judgment is): 
the meaning.and effect..óf ‘that decision. It did not therefore lay ^ 
down aipróposition of law which was in direct conflict with the 
decision: in. Mothooranath’s case (1). d 4 


"Thé next’ decision to’ which our attention has been drawn by Mr. `- 
Mookérjec’ “Was “ the’ case ‘of Dole Gobinda Das v. Chatiurbhig © 


Serogi ` (2) (Exhibit D/4). -In that case Chatturbhüj Serogi and ' » 


Kishorikull Serogi, two" of the sepainidars of the same Sepatnt ^ 


whith wé have in , this ` case, deposited: the Pa/mi rent due from - 


Sardi Bai to' the-Nawab Bahadur of. Murshidabad to -save the’ “four 
anfia ‘patni from d summary sale under Reg. VIII of .1819. ‘They 
sued'Nirode Barani and Dole Gobinda for the-amount they had" 
depositéd. . As’ in’ the present case they alleged that Dole Gobinda 

was the beneficial Owner of the “four anna darpatni" and Nirod : 
Bararii : was. his Jemámidàr. They obtained decrees against both 
in the-lowér Courts òn the ` finding, that Nirod Barani was Dole 
Gotbinda’s “dexdidax, Dole: Gobinda preferred a second appeal to - 


this” Coürt, - Before- the secorid appéal was heard the patnidari - 


(Sardi Bai) had sued Dole Gobirida‘and Nirode Barani for darpatn'?- 
rent. In that rént ‘suit (L'of 1934) it was held that Dole Gobinda had ' 
no-ifiterést in the darpatni and on that finding the rent suit was dis-- 


missed) against him.'- In the- second appeal ‘it was’ contended by ~ 


Dole Gobirnda’s ' Advocate that ‘the decision in the rent suit on the 
question- of- Jenaml^was res juditata.’ That contention was over- 
ruled: :^Theri the ledrned-Judge made the following observations on 
which Mr. BPORETES places telianée : d 


"THobgh i it (the décision in the rent guit) is not binding on 
the  plaiiitifs (Chattirbhuj and ` Keshrimull Sergi) it was binding - 
on the parties to that suit ahd was ‘between the fatnidar on the 


. one "hand rta Dóle Gobinda on the other ; it must be taken’ that ` 


Dole Gobinda was not the darainidar and was not liable for the 
= fegt “That ‘being’ 80, the ` plaintiffs ' in our opinion ' cannot 
cceed in this it for reimbursénient which is instituted under 


ed 69 of the Indian Contract Act unless ‘he succeeds in shows 


re 


ing ‘hat Dole Gobinda i wá bound ` to pay the patni rent.” 


in our "judgment this passage cannot be. construed, as going 
sgainat i the view expressed j in Mothooranaths case (3). unless 3 some 
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thing is imported into it which the learned Judges had not’ them- 
selves said. In our judgment in construing the aforesaid passage 
the fact that the darfatnidar had a Jara? from the painidar to 
pay the zemindar the pařní rent must.be kept in view. It is for 
that fact the learned Judges observed in the first sentence that, 
Dole Gobinda was rot liable to pay the patn# rent ( nor darpatni 
rent) for the reason that the patnidar could not enforce against 
him the barat arrangement it being found in a suit between the 
patridar and Dole Gobinda that the latter was not the darpatnidar. 
The personal liability of Dole Gobinda vis a vis the patnidar to 
pay the patní rent was thus excluded. In that view the learned 
Judges held that no other consideration arose on the claim of the 
plaintiffs which was based on section 69 of the Indian Contract 
Act. In so holding the learned Judges were right, for there was 
no question of Dole Gobinda’s property—the darpatni—being liable 


for the atni rent. The question that was considered by Markby, ` 
J. in Mothooranath’s case (1) did not thus arise. There is . 


therefore no conflict between the decision in Mothooranath's 


case (1) and the cases of this Court which have followed it and 


the decision either in Gangatas Bahattar’s case (2) or the deci- 
sion as- embodied in Dole Gobinda Das v. Chatturbhuj (3) 
(Exhibit: D/4). The question of referring the point to a Full 
Bench does not accordingly arise. Seeing that since, 1878 up to 
the last case which was decided, in this Court in 1926 the words 


" “bound by law to pay" have been construed not only to include per- 
. sonal liability of the “other” but also liability on bis property. 


even when he was under no personal liability to pay, we, are not 
inclined to differ from that view, We accordingly hold that the 
claim laid by the plaintiffs in the case before us comes within 


section 69 of the Indian Contract Act and unless otherwise | 


barred they are entitled to: recover the amount aued for from Dole 


Gobinda also. 


II. Ithas been held in & series of cases tbat a person seek- 


ing to recover on the basis of seetion 40 of the Indian Céntract 
Act must have acted dona fide. If he had made a payment of 
money which had benefited another, he cannot recover it from 
the latter, ifhe had made the payment niala jide—say with the 
object of creating evidence of title. Those decisions are expressly 
based upon the construction of ‘the word “lawfully” “used in that 


section. That word however does not occur in section 69. Some. . 


(1) (1878) I. L. R. 4 Calc 369. - (a) (1907) it C. W.-N. 403. 
(8) Unreported, P NS 


— 
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of tlie decisions of the Madras High Court which ate reviewed in 


Nandurt Saradamba v. Parakala Pattabhiramayya(t) have held that | 


mala fides on the part of the plaintiffs would disentitle him to 
relief even when his claim is based on section 69 of the Indian 
Contract Act. Some of these decisions of. the Madras High Court , 
may be explained, having regard. to the facts of those case3, on 
the ground that the plaintiff was not interested in the payment 
of money as his title deed which gave-the appearance of interested- 
ness was, fictitious.. Be that as it may even if it be assumed 


that want of Jona “tales on the part of a plaintiff, who claims | 


under section 69 and where case fulfils all the requirements of 
that section, would defeat his claim we do not find any -materials 


on_ the record of this case which would sustain a finding that in a 


satisfying the two rent decrees plaintiff No-2 and pro forma defen- 


dant No.3 had acted mala fide, They had a vital interest for | 


their sefafsi had been endangered by reason of those rent decrees, 
There is a presumption against misconduct and the principal 
defendants have not led any evidence which would rebut that 
presumption, We accordingly overrule this ground urged by the 
respondent’s Advocate. - 


III. This ground has been urged TN the-- Pd Aden: 
cate from two aspects. He says in the first instance: that Joy 
Chand was the patntdar as Sardi -Bai has been.found to be his 
denamdar. He further says that the rent decrees. which Sardi Bai 
had obtained: against Nirode Barani, the ,ostensible darpatnidan 


were satisfied really by Joy Chand, he having used the names of 
pro forma defendant No. 3 and of plaintiff No, 2° in the applioa-, 
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tions for deposit of the decretal amount. On thèse two facts he. - 


urged that there was no payment because Joy Chand as sepatnidar 
purported to pay to himself as patnidar. The money did not 
thus change hands and so there was no payment. This argument 


proceeds upon the bare assumption, of which there’ is no : 


evidence, that plaintiff No. 2 and fro forma defendant No. 3 did 


not themselves deposit there own money but Joy Chandra used 
them as pawns, 


His second line of adie is that ihe sepainidan, nes plain: - 


tiff No. 2 and gro forma defendant, No. 3 being themselves in default 


in the payment of sefafmi rent at the time of the deposit by them... . 


which satisfied the two rent decrees, ,cannot in law recover the 
amounts deposited from the -darpatnidar under section 69: of the 


-— 


(1) (1990) I, L. R. 53 Mad. 95a. " Ux x 
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Indian, Contract Act..: The amount. of tho: arrears. - -of rent .for, these ` 
sefatni | have, been. shewn, in.the -plaint itself. .-It, was -Rs, 3,03 5:1470. - . 


Tis EM _ 8 of 1933 
Ton Shag Seren fe x which, falls far short, o the amount decreed i in Rent Suit, No. —Óá. 


lato. ` "Ir of 19 ji. "i | 
and No. 3 ‘of 193 5 'and for which execution ` "had beén levi ëd. “For” 
supporting his contention hé rélied’ upóü'the' ‘observation’ ‘in, ‘ adhar ü 


13 tr 


‘Chandra ‘Mandal v. Dole’ Gobinda ‘Das KON "Those ‘observations’ Hu 
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seem to us to be obiter ditd; ab Dole Gobinda Was “absolved from 
liability fo pay to Adhar Chandra Matidal’ on the^ principie laid" 
down in“ Tweddle v. ‘Atkinson (2): Weare "further of opinion “that 
statutory provisions cannot’ bé controlled by ‘or ‘whittled ‘down by 
the _ general principles of equity, “justice - and "good c conttienter ” 
Thése- principles can have application's in India ‘on’ the "field ; “out” 
side‘ statutory próvisiohs, -If there is a statutory provision ‘on Te ; 
subject the plaintif would sücéeed Of fail hccórding di, bis Case. 
satisty or fails to satisfy ihe statutory ‘Tequiréments. Tf” his | 


AI A 


cale coines within section 6g he is entitled to succeed and he ` 
cannot be denied relief: by taking the aid of general ‘oaxime "of ^ 
equity.” There is' the further fact why we do not consider surselves 
bound by any precedent on the point because if does nót ` appear’ 
whether.thé arrears of sefaéni rent due from Adhar Chandra Mandal 
to the darpatnidar-were less than wbat-he had paid. ‘on accotint’ of - 
the paint rent in arrears which saved ‘the patni: -It may’ well: be 
that-his:arréars had exceeded ‘that amount." We. have ' looked ii: | is 
to the pàápet-book of that case but from it we could not- ascertain ' 
what his: -arrears were at the time whén. he “deposited the " 
patni- tent, We accordingly : : decide this pein also REGINE the 
respondént. 


"IV; -The point Of' s judicata urged Dy the respondent has 
beet based-on two decisions of this court; The first” is the’ deci" 
sion in the suits which Adhar Chandra Mandal brought to recover ` 
front Dole Gobinda: and Nirod Barani the patni.. rent that he ‘bed 
paid to save the “ foür anna i patni, ^ ‘That decision jő- reported, in 
Adhar Chandra v. Dole Gobinda (i) The second ` decision’ i is “thie: 
decision of this court as embodied in Ex. 1 (4). That "was dn the ^ 
two : suits. which Ghattirbhuj-Serogi and - Kisharmull Serogi: had 
brought against Dole Gobinda ‘and i Nirod: Baraiii: to recover the- 
gotn:rent which. they -had-paid to save'the “four dana ' pathi” froin’ `’ 


£ 


{ 


(0): /1939:63.C. L. J. 287 ; 1. L. R. 65 Cake, 1172; 41. Ci AN, N. 1037. - 
( 1050 ) 
(a) (1861) 8 B&S 390. 


al 
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?sale. In both: the suits-the -sübjecf nisttér: was the’ ióney paid 
“towards patai tent: ‘Thé: suit béfore ús - conééttis’ inóy paid to 
:-Isatisfy-decreés-for arearà -of -datpatht- Penis “All those suits were 
 1disinisséd -4gainst : Dole "GoUinda. “Wedo fot consider" that “the 
-decisions in tliose Suits bar the-plühtiffs froui"mécovürióg a déctes 
` against Dole:Gobindá on thé-grouad- of 43 judicata: i 
` The learned Advocate for the respondents urges ihat'even if 
those decisions are erroneous in point..oflaw .they\:operate*ias res 
judicata. In support of this contention he relies upon: the -Eull 
Bench Decision in Zarini Charan Bhattacharyya v. Kedar Nath 
Halder Ù). Yn that Side HowSvet, Rankia C. J. ‘made the, posi- 
tion quite clear. He pointed out that a pure question of ‘law, a 
', point.of.law, inianiacademic form, “can sneyer be-“in:-issue between 
. ditigants, -The point in. issue must necessàrilyrelate:to:the Fights: of 
] nthe. parties to.the suit, and the ..determination “of- those rights, -may 


, ,Hepend .upon the „determination of :facts.as.well ason -points sof — 


Jaw., | What the rule of, res judicata; bars is ‘the creagitation between 
the, self-game-parties or ;their.privies of _the .self-same issue ‘whieh 
uaa directly and.substantially- in.;issue' between them cih: thenpre- 

«vious suit. -The right asserted against Dole! Gobinda-in -the :eatlier 

suits was the right to recover the. patni 'tent-deposited tby the plain- 

tiffs which saved the gatnf from sale. That is altogether a 
Ui s de cun aL Fre cod! le dou dade vp dii ihid 

différent tight from tHe right asserted by the plaintiffs in the present 
"suit, which is a right to recover the darpaini rent deposited by them 
"' wich Saved tlie 'darfani from a rent sale. i MEA j 

-Jn addition to the aforesaid reason, we do not tonsider these 

‘decisions, tobe res judicata in favour of Dole Gobinda. 

In the suits instituted by Adhar Chandra | Mandal, Dole 
Gobinda and the plaintiffs in'the “Suit before ts—the Setogis— 
were defendants. The Serogis were pro-forma defendants. No 
question of ses judicat: can, therefore, arise so far asthey are con- 


cerned. Broja Behari Mitter v. Kedar Nath Moszumdar (2). 


Besides, Dole Gobinda and the Serogis were co-defendants and | 


there was no cross-issue between them, 2 
The suits by Chatturbhuj and Kishorimull Serogi (Nos. 58r 
of 1934 and 957 of 1935) against Dole Gobinda were instituted 
in the Court of the Munsif. As the Munsif would have had no 
jurisdiction to try the suit we have before us on account of his 
limited pecuniary jurisdiction, the final decision in those suits can- 
not operate as res judicata. 
(1) (1998) 1. L, R. 56 Calo. 723 ; 33 C. W. N, 126 ( F. B) | 48 C. L. J. gaz, 
(Qi (7686) LL. R. a Calc. 580 (F, B) 
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Dus .*, Atthe end of the argument, a point was, raised ; that in any 
1944. . event as Joy Chand is the owner of the. patni, the ‘suit cannot be 


joy Chand Serogi decreed i in full, but the claim in the suit can succeed only to the 
| extent of one third of the amount claimed inasmuch as Joy Chand 
. who, is also the patnidar claims. to have twothirds share in the 
money in bis right as the segatnidar, We do not cx this point 


of any substance. "m Zi E. ” 
1 r4 


v, »We' accordingly overrule all ‘the above rome urged RA the 
" Fespondent. SEM p A 


. We ‘modify the decree passed by ihe. learned oe 
. Judge. | p 5 


` 
` 
INEA 


;: = The plaintiffs will havea decree against both Dole Gobinda 
*yand Nirod Barani for the amount deposited by them in tbe afore- 
_ Said ‘two rent; suits. less the amount due.-by them = on-‘account 
`of sefaini rent. This amount would-carry interest at the-rate of four ^ 

“per cent per annum -(simple) from the ‘date of deposits till reco- 
^.véry. "Tbe claim as made by the plaintiffs in their plaint' is: accort- 
- dingly allowed in 'part.' We allow proportionate -costs of both 
. Courts which would bear interest at four per cent. per annum. 


- 


oe from this date:till recovery.  " x S ow 


_ No order is necessary on the cross-objection as the subject. l 
pow matters ‘of the cross-objection have been dealt with in the 
^" earlier parts of our judgment. We make no order. as to costs in l 
the cross-objection., — | ere 
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| ` zd I. 
"D FE, 
FEDERAL COURT, Hs 
. L 7. y H I * 
PRESENT s Sir Patrich Spens, Chief Justice, Mr. ‘Justice SS. en 
Varadathariar and Mr, Justice Zafrulla Khan. sa aed di 
" ' A W. MEADS. » 
v. 
D. 7 ! — 7 KING-EMPEROR.- 
, [ON APPEAL FROM THE HIGH Court. OF JUDICATURE , , 
54 — AT; LAHORE]. - i 
Court Martial FOE UNO Act, section 270 (1)—Criminat =a 
, Section, words of, Main—Resuli, ~ à i 


The Court Martial proceedings are not criminal- EEPE within the 
Bound of section 2yo (1) of.the Constitution Act. - 

` The words ‘proceedings civil or criminal’ in section a70 (1) of the, Conse 
titution Aut/have'béen used in their ordinary common meaning without any 
refereace to the Army Act, the Edd Code, military offences or procesada 
by Courts Martial, Let n ue ` t $c í 

7 alf words of a section. are plain T: can bear only one meaning in law, 
results are not a matter for. the Federal Court and-in some contexts the, 
phrase criminal proceedings. may include Court Martial proceedings, "E 

^ 'Héace a Court Martial proceeding - Was legally and properly institated 

agaiüstim Captain 'holding^ ’ tha’ (temporary rank of Major-in the - ‘Royal 
. Engineers and attached to'No. 1? Works Service (E '& M) Group, T. E. for acts 
under section 17 of the'Army Act alleged to rbe cdtamitted* by “him in the 
execution or purported execution. of his duty as a servant of the Crown in India 
without. the previous consent. of the Governor General in his discretion. 
' The Federal Court did not accept asa help i in construing section 270 of the 
Constitution Act logical considerations fer treating all Court Martial proceed- 
ings under the Army Aot as criminal “proceedings, 
= {The Federal Court “cannot! base its decision on construction solely on 
results. . £a "LM QU EE pu. EMT “4s x 4 


Federal Court, ricis A opea No. VI of 1944. 
The material facta;appear from the judgment. © ° is 
;r.Tbe Appellant in- person. = (Ww mre ji n7 7 LE 
Sin, Brojendra e Mitter,. , Advotate-General -of India, ‘(wiih hini i 
Mr. Bs Cr Seni; Adpocate, Lakore High dba instructed by Mr. K. 
. X. Bhandarkar; Agent forthe Respondent. voce d 
The following judgment was delivered by 34 etta ^" 
-Spens; €; d.s —Theappellantiin this case, A. W. Meads; Was  — November, 20, 
inAprilug43.2 Captain holding. the temporary rank 'of- Major in d 
the Royal Engineers, and. was ‘attached’ to No. x1. Works’ Service. 
(E. & M:) Group, I. E. In October 1943, he was charged with 
four,offences: under the Army Act. The charges, ‘without: the 
particulars which arg no} material to this judgment, were ag 
follows j= 


` . ae 
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xen 2 rst Charge, A. A, Section I7.—When:on active service,’ when 

3 "n 9e o. concerned in the care or cpu prope dala misapplying 
AW. Meads, the same. : 

The King. og Emperor. __ and Charge, A. A. Section go (alternative to'rst had —When . 


on active service, neglect to the prejudice of good order and mili- 
Sgen, C cy tary discipline. | AE l f 
yrd Charge, A. A. Section r7.—When on active service, when 
concerned in the care of lp n property, fraudulently misapply- 
-ing the Same. > 
e ^ gth Charge, A. A. Seclian 40 (alternative to 3rd charge). — When 
on active service, neglect to the prejudice of Poog order and mili- 
tary discipline. = 0 ^ 
The appellant was raeed to be tried bý à à Field Gèneral Court 
Martial: He'was in due course so tried and was convicted in res- 
pect of the two offences ‘charged under section H. ‘of the Army 
Act, and was sentenced to two or mprinonmenl and to be 
| eashiered. 

The appellant thereupon filed a —31 in iie: High Court at 
Lahore under section 491 of the Cfiminal- Procedure Code. The 
important -point raised on the bearing: of that petition before the 

High Court was that the act ‘complained. of was cotiimiitted by the 

| . appellant in the execution Or. purported , execution of .his duty as 
a'servant of the. Crown in- India and that.. ‘accordingly. under. sec- 
tion 270 (1) of the Government of India Act, 1935,-the Court 
Martial proceedings could not legally and properly- be instituted 
against him without the Oe ‘consent: of the Goyernot-General 
in his discretion. a B 

- Section 270 (1) runs as follows, — 

“No proceedings civil or . criminal shall be ‘instituted against 
any person in respect ‘of any act done or, purporting to -be done 
in the execution of his duty.as a servant of the Crown in India or 
Burma before the relevant date, except with the consent, in the 
case of a person who was employed in connection with the ‘affairs 
of the Government.of India -or'the affairs of Burma, -of- the ^ Gover- 
nor-General in his discretion, and in the case: of a person employed- 
in connection with the affairs of a’Province, of the ‘Governor of that- 
Province in his discretion.” E OT ` 

PEN The short but very important point.so raised before’ the High 

e Court.at Lahore is whether. the Court Martial proceédings: “in! 
question were] criminal icis within ‘the’ meaning of sec: 
tion 270 (1 1). : E " 

um The petition under section o of Criminal. Procedure Gods 
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was referred to a Full Bench of the Lahore High Court consisting ORC 
of Sir Trevor Harries, C. J, Abdur Rahman and Mehr Chand 1944. 


‘Mahajan, jJ. Ina very full and careful. judgment it was decided EW Was 


m 
i a vil i. 


on, the 2th April, 1944, that the. Court Martial proceedings in l0 
: "mM CN DE — : The King-Emperor. 
question weré not criminal proceedings within section 270 (1) and Babes 
that there was io Substance in this contention of the appellant, Spens, C. J. 
In his petition under section 491, the appellant also took other = 
points as tó the validity of the. manner of constitution and pro- 
ceedings of the Field General Court Martial These too were 
all carefally considered by the Full Bench of the High Court who 
could fiüd no legal Substance in them. Accordingly On the 24th i 
. April, 1944, the petition of the appellant was dismissed, but a 
certificate under Béction 205 (1) of the Constitution Act was granted 
in respect of 'the question raised in regard to section 270 (1), and 
from that order the appellant has appealed to this Court, 
The appellant appeared and argued his case in person before (0007 
^us. In the Coürt below it had _ been argued on „behalf of the 
appellant that ail Court Martial proceedings under the Army Act 
were criminal proceédings within the meaning of’ section 270 (1). 
Butin view of the amazing consequences which, it was pointed 
out by the High Court, must result if this contenuon were right, 
the appellant béfore us limited his. submissions and argued to the 
effect that (a) the acts on which the cbarges before, the Court 
Martial weré based were acts on which charges could have been. | 
framed under the ordinary criminal law of the land, (4) if the 
appellant had been charged under the ordinary criminal law of 
the land there was no doubt that the preceedings would, have been 
‘Criminal proceedings which could not have been instituted against 
‘the appellint without the previous consent -of the Governor. 
General in his discretion, and (¢) “accordingly at least Court 
. Martal proceedings in which a servant of the Crown in India 
` was charged with offences in respect .of acts which could equally 
be made the basis -of a prosecution „under the ordinary criminal : 
law of the land, must be criminal proceedings for ihe purposes of 
section 270 (1). There could be, it was suggested, no reason why 
if a servant of the Crown. was proceeded againste under the ordie — 
" nary criminal law in-respect of such acts he should be entitled to 
, the protection afforded by section 270 (r) whereas if he was pros 
ceeded against by Court Martial under military, law he should not 
be entitled to such protection, E m at 
This Gourt has before now pointed out how difficult it is to 
. make any logical grounds the basis of construing this section. It 
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"Móreover-whils't e agree that military officers are given b 


THE EALCUTTA LAW JOURNAL Vou. 75. 

is a section which is capricious in: its- operation. For ‘instance, 
had the appellant been employed in the affairs. of: a Province ine 
tead of having been éinployed' in thé affairs of th e Government of 
India; there would have beeh to qüestióh “now. of. section 270, (1) 
havirg'nriy "operation at all. ^ Tt is only. because no Fedération has 
hitherto’ be en'established that the 
ded by sectio ir 270, subsection (7), 
of‘those’ still: employed: in'éofinectión 
hfent of India; We cannot thérefóle accept 
construing '(his be ction lógicál Coiisidera 
by ‘the appellant, base 


a 42 ^M o on 


t z^ rd 
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sec tion 270 just[the same protection in proceedings instituted under 


the ordinary civil ahd’ criminal" law as is’ given to other servants. of 
the Crown such as policé' arid éivil servants, there Seems, no logical, 
ré'ason to assume that ‘a Similar "protection ‘should extend to the, 
institution of proceedings under: the military code which ds appli- 
cable’ to ard ‘peculiar to "those Classes of ‘citizens “subject to. 
the provision’’ of the ‘Army Act, and which necessarily imposes on 
those ‘subject’ to itsobligdtions and liabilities to Which others are, 
hot subject. ‘” ee BEP vos 
. Further in ‘ordér to” succeed in his submission the appel- 
lant must somehow extract {fom the phraseology of section 270 à 

lior-application according as Court. 


T- 


diference ` in applıcatió.® or 
Martial proceedings are in respect of acts on which , charges under 
the ordinary. éritiinal law could be based, or, are, in respect of 
acts On Which rio cHarge under the ordinary criminal law could be 
io it eae. ake! OU UE 
" In our view there is hothirg to be found in the wording of 
section to make a difference between Court Martial proceedings 
based on acts which constitute purely ‘military offences under the 
Army Act and in respect of which no charge under the ordinary 
Criminal law could be based, and Court Martial proceedings based 
on acts in tespect of which either ‘military offences under the Army. 
Act could be charged’ or “ordinary ctiminal proceedings could be 
taken, ^n our judgment ‘theré is no „halfway "house. Bither all 
Coürt Martial procéedings under the Army Act are criminal pro- 
ceedings within section 270 (1); or no "Court “Martial . proceedings 
Bre. ` If all Court ‘Martial’ proceédings undeb the Army Act are 
criminal prc Geedings, there is no way 16 escape ftom "the fantastic 
‘results which would follow from. such a decisión, ahd’ which have 


been indicated at some length in the judgment ‘of thé Lahóre "High - 
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Court. “On the Other hand, this Court has no right to base its 
decision on construction Solely on results. If words are, plain. and 
can bear only. one meaning. in law, results are not a matter for 
this Court, and there’ is no doubt that in some contexts, the 
phrase criminal proceedings would be held to include. Court 
Martial Proceedings. See the speeches of their Lordships . in, the 
two cases, Jn re Clifcrd and O'Sullivan (1 r) and, Amand v. Home 
Secretary and others (2). 

The ¢ question for us is whether the phrase “No proceedings 
civil or. criminal " in the context in which it is used in section 2 7o 
(1) of the Constitution Act, should also be held to include Court, 
Martial proceedings generally. i 

` It was suggested on behalf of the Crown that if we were to hold 
that Court Martial , proceedings were included in- section 270 (1), 
the result would be that. section 270 (1). would be an important 
modification or amendment of the Army Act,- , and the Advocate- 
Gerieral of India relied. upon the terme of section 2 of the Army 
Act, viZ., “This Act shall continue in force Only for, such time 
and subject to such provisions as may be. Specified in an annual 
Act of Parliament bringing i into force Or continuing the same”, , as 
indicating an intention or policy of Parliament that the Army Act 
should not be modified or amended except by provisions specified, 
iñ thé annual Acts of Parliament extending : the life of the. Army 
Act. He accordingly submitted that "Parliament could not haye 
inténded to ‘make such an ‘important “modification or amendment. 
in respect of procédare by ‘Courts’ Martial , by anything coniained 
in the Government: of India Act. Alternatively, if such modifi-. 
cation ‘or amendment. had been made, he argued that a similar 
provision should have, been inserted in the next Army annual Act, 
following the coming into force of the Constitütion Act, and that, 
the absence of any such provision "indicated that no amendment 
or modification-had been made. ` Whilst we are not prepared to ` 
differ s as regards the possible intention or Poliey,, of Parliament, ag 


- 


Er 


doubt of the competency of ed sana to ‘effect ‘amendments of, 
the Army Act by any other | Act of Parliament, The  ürgument. 
only goes to the unlikelibood’ of an important améndment ot tnodl, 
fication of this’ nature having Léen, made. _by the Government | of 
India’ Act Father: than by some ë provision i in an annual Army “Act, ? 
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The RT is not Neier conclusive and we are left to cons- 
true the material words as we find’ them 1n their context in the 
Government of India Act withoni any really decisive help or autho- 
rity from outside. 

Whilst as indicated above it may be proper in certain contexts 
to include Court Martial proceedings in the phrase criminal pro- 
deedings, in our opinion the ordinary person who uses the phrase 
“civil or criminal proceedings" usually intends only to indicate 
the ordinary civil and criminal proceedings which can be taken in 
accordance with the ordinary law of the land, and does not have 
in mind the special and peculiar code of Military Làw applicable 


only to the limited classes subject to it and the military offences 


c?eafed by that code. In other words in our judgment the ordi- 
nary primary meaning of the phrase “civil or criminal proceedings” 
indicates only the civil or criminal proceedings capable of being 
instituted under the ordinary law of the land, and should not. be 
held to include proceedings under military law unless there bea 
context which so indicates. We can find no such context in sec- 
tion 270 or elsewhere in the Constitution Act. Indeed there are 
indications in the context against giving the phrase any meaning 
other than its ordinary primary meaning. Sub-section (2) with its 


references to "the court” and the recovery of costs and so forth 
| ry 


is'apposite enough to proceedings before the ordinary civil and | 
criminal courts, but is hardly apposite to proceedings by Courts 
Martial. Further, in support ‘of our view of the meaning which 
we think would ordinarily be given to the material words, it ig 
noteworthy that although Section 270 (1) has been in operation 
since the rst April, 1937, during which time many Courts . Martial 
must have taken place in this country, no one has hitherto suggested 
that the phraseology as used in section 270 (1) ircludes proceedings 


under military law. 


It may be true that the appellant might have been proceeded 
against in the regular courts on some charge under the ordinary 
criminal law based on the acts in respect of which he has been 


` charged under military law, but he has at no time been proceeded 


Against under the ordinary criminallaw, and allthe charges- with 
which he was charged before the.Court Martial were "military 
offences” under sections of the Army Act. The whole proceedings 
against him have therefore been entirely under the Army Act 
and not in any way under the ordinary criminallaw, In our judg- 
ment unless we are compelled by some authority or by something 
jn the sentext to hold that such proceedings under the Army 


Xf 


VOL, 79.] ur FEDERAL COURT. - 


-Act must be deemed to bé included in the A of section E x 
270 (1), it would be unreasonable for us sọ, todo. We think that - 1944- 


the words “proceedings; civil or criminal” have been used in their 4, w. Meads 
ordinary common meaning without any thought or reference to 
-the Army Act, the Military. Code, military offences or ` proceedings 
by. Courts Martial; and we are satisħed ‘that even though possibly Der ar; C. K : 
-such phraseology in other contéxts may” be held capable of inclu- Qvo ht 
eding military offences under the Army Act or proceedings by 

‘Courts Martial, we are “nok bound to hold, that they doso in the 

;case of section 270 (t), and we are ° not prepared so to hold. 

_ „Accordingly, in our-judgment the submissions, of the appellant have 

no force and so far as this point is concerned the appeal must be 

dismissed. .= |. . - h' a e 

- We gave an opportunity to the appellant to raise any other 

`, matter on account of which, he. considered that’ the proceedings 

against him were invalid or.his conviction ^ unjustified. He raised 

. no new points. The points which he argued before ‘us were all 

raised of his behalf in the High Court and were dealt with .most 

- fully in thé judgment of the Full Bench. He was unable to indi- 

- cate any respect in which the judgment of the Full Bench could 

* be considered wrong. - We agree. with. the judgment of the Full 

+ Bench on. these other points--raised ^ by. the. appellant and we 

consider it unnecessary in -the circumstances that, we should ` 

"deal with them further ourselves. Thig a ppeal - must TUE be 
; dismissed, 
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`. PRESENT: Sir Patrick Spens, Chief A Mr. Justice Sn 
Tob Varadaihariar and Mr. Justice Zafrulla Khan. 


MUKUNDA MURARI: CHAKRAVARTI anD OTHERS re 
-à p. t9 
PABITRAMOY GHOSH AND OTHERS, "E N, a y is. 


[On APPEAL FROM THE Hic 1 COURT oF JUDICATURE AT FORT 


2 00. 7*5 WILLIAM IN BENGAL AT Caxcurta.] ` 
zd i 2 tr 


^ Ultra Vires—Non-Agriculfural . ‘Tenancy Pitndorany Provisions) Act (IX B. 
-~ €. of 1940), section 3—Constitution Act, Sch VII,. Entry - «Civil Mee 
ms , Prooadwre Code (Act V of 1998), section 4 (1)— Tenant". P 
i Order a1 rule 24 of the ‘Code of Civil Procedure -which “directs that the 
` Court should issue its’ process for the execution ‘of. the decree once the. pres- , 
ctibed preliminary measures have been taken, is to he read subject to sec 
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dd 4 (1) and the operation of the Bengal Non-Agiieultoral Tena (Tér ém- 
‘porary Provisicns) Act, if falls under Entry 4 of List II of the Seventh 
Schedule to the Constitution Aot, is saved by ‘section 4 (1) of the Code of 
Civil Procedure - Henos no questiag af repugnanay between the Civil Pro 


cedure Code, and the Bengal Non-Agricultural Tenanay (Temporary Proyisiona) 


Aot arises : Megh Raj v. Allah Rakkia w. EE " 

A decree in ejectment against the “respondents. obtained on the „Bth * 
February, 1940, was confirmed on appeal on the, 15th May, 1940. When “the: 
&eciee-bolders applied for exécution of this decree, on the 4th June, 1940, the- 


l judyment-debtors filed an application asking for stay of proceedings la terms 


‘of section /3 of the Bengal Non-Agricultural Tenanoy (Temporary Provision) 
Act, which had come into force on the goth May, 1940 1 


Held, that the proceeding in execution should be stayed under section 
3 of the Bengal Non-Agricultural Tenancy (Temporary Provisions) Act. 


4. The word ‘tenant’ in section 3 of the Bengal Non-Agriaultaral Tanancy 
(Temporary Provisions) Act Is nsed In the popular gense, that is Of a person - 
(who was a tenant before the decree in ejectment was sought or obtained ° 
Against him. Hence the section is applicable to a person against whom a- 
decree in ejectment had been passed. 


Federal Court Case No. XXVI of 1943. 

‘Sardar Raghbir Singh, Advocate, Federal ‘Court, deeded id 
Mr. Ganpat-Rat, Agent for the Appellants. 

| Mr. S. N. Mukherjee Advocate, Federal Court, instructed by ar. 
P. K. Bose, Agent for the Respondents 


Sir Brojendra Mitter, Senior Advocate, Federal Court (with him 
Mr. K: K. Raisada, Advocate, Federal Court),- instructed by Mr. 
B. Banerji, Agent for the Advocate-General of Bengal. 


The following sagem wag delivered 2 


i 


Spens, C. Je —Somé of the “appellants “and the _prodecessors- 
intitle of the other “appellants ‘obtained a decree in ejectment 
against the respondents, on the “Sth “February 1940 5 and it was 
confirmed on appeal on the rsth May 1940. When the decree- 
holders applied: for execution. of fhis decree, on the 4th. June, 
1940, the defendants filed an application asking for stay of procee- 
‘dings in terms of section 3 of, the „Bengal Non-Agricultural 


-v 


Tenancy (Temporary Provisions) Act (Bengal | Act IX of 1949), 


which ‘had tonë into ‘force on the aoth, "Ms, 1940. The decree- 
bólders odicndad “that, this Act. was A ira vires and inoperatiye ; F 
but this contention was overruled by, the lower. courts as well. as 
by the High Court ‘at ‘Calcutta. Against this decision. of indes 


Court this appeal | has. been prefetred. 
~ (m [1943] F. C. R. $3 (58 +39), 


~ 


~~ 
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"The reasons ie the decision pronounced: by tlie: High Court 


in this case will be found i in an earlier judgment of a Special Bench . 


-6f* that Court [ Shrimati Sukumari Debi v. Rajdhari Pandey (x) ] 
the operativeness 6f the Bengal Act which did not -receive the 
consent of the Governor-General "was impugned on the ground 
that some of its provisions (including section 3) were repugnant 
to the provisions of the-Civil Procedure Code relating to execution 
of:decrees and that to the extent of such repugnancy, the- Bengal 
Act was void ` -under section 107 (r) of the Government of India 
Act. This contention was met by the High Court by two answers : 


(1) that the Bengal Act was covered by entries Nos. 2 and 21r of- 


List II of the Seventh Schedule to the Constitution Act. and that 
therefore section.107 had no application to the case ; and (2) that 
even if, as contendéd; the Act should be held to fall under entry 4 
of List TII, its operation was saved by: section- 4 (1) of the Civil 
Procedure Code. Both ‘these ` grounds have ‘been ~ challenged 
‘before -us on- -Behalf of. the appellants. -In the view: we. take 


on the second: 'ground, it i8 unnecessary. to express any opinion on, 


the first. - 

Assuming that the impugned - Act is ‘legislation: in’ T of 
“civil procedure” (entry 4 in List III), section 107 (1 ) only enacts 
that the existing Indian law; viz., the Civil Procedure Code, shall 
prevail as against the provincial legislation and .that, the. provincial 
law shall be void to the extent to which. any of its provisions are 
repugnant-to any provisions of the Civil: Procedure’ Code. It is 
contended .on behalf of the: appellánts that section 4 of the 
impugned Act, in so far.as it directs that all proceedings for 
` ejectment even in execution of decrees shall be stayed for a number 
: of years, is repugnant to Order z1 rule 24 of the Civil Procedure 


Code which directs that the Court shall „issue its” process for . 


the: execution- of the ‘decree -once - the prescribed preliminary 
measures. have been taken: But this rule of the Code must be 
read: gübject to section 4 (1) which “saves any special power con- 
ferred by or under any other ‘law for{the time being i in force. When 
it is 80 read, (nọ question of repugnancy between the Civil Procedure 


` Cod: and the impugned Act will ariso—see- Megh kid v. Allah 


Rakhia (2). 
It was faintly argued that even on. the terms of section 3. of. the 


‘Bengal Act, the.order of the Courts below was not justified, as the, 
gection is limited to proceedings a. a NIS and a- E gon - 


(1) (195) 74 C. L. J. dag. ` A MEE 
2j [isda] P. C. Ri 53 ($8-59). E ae 


F. C. 


1944. 
— 
Mukund Murari 
Chakrabarti 
Y. 
Pabitramoy Ghesh 


Spens, C. S. 


Mukund: ‘Murari 
f Chakrabarti 


' v. 
Palitramoy Gliosh 
"Spera, C. C. Y; 


eee 17. 


THE GALOUTTA LAW JOURNAL, [Vou 79. - 
against whom a decree in, ejeciment had. been passed :could no 
longer be. spoken of asa tenant. ' As pointed . out by the High ` 
Court, it is clear from the tenor of the section that the- word - 
“tenant” is there used in the popular sense, that is of a person who 


> was a tenant. before the decree in CENE Was sought Or ebtained _ 


against bim. s 


- 


The ‘appeal fails and is dismissed with costs, - T 2d 
ATM ; "c 3 Me cn imise s 
P pe | : : P 2 
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` PRESENT: Lord Porter, Lora - Goddard and Sir 

k l - Madhavan Nair. - z E l Í 

BISHUN SIN GH aljas- -BABU SINGH. AND ANOTHER, f 

- oD X. up. 7 


: SRI THAKÜRJLA MAN GALA NAIN BHAGWAN. be 
AND OTHER CONNECTED APPEALS. f 


, (ON. APPEAL FROM Tag HiGH.COURT OF JUDICATURE j 
AT ALLAHABAD], | -'- ~ 1 
Hindu iao Diui of absolute power of transfer without giving an absolute 


estate in the property to widow—Transfer by widow in exercise of a 2E 
power, if binding on reversioners after ker death. 


A Hindu without giving an absolute estate in the property to his widow 


--can- confer'on her an absolute power of transfer, This fuller power..of 
.' transfer thus given to the widow who would otherwise have had only a 
` limited power of transfer does. not FEBR with Y fundamental principle of 


Hindu Law. $ 


' Whenzsuch powers have Bese transferred, is widow čan ‘make transfor 
at her will without any legal necessity and such transfér' would be binding | 


on the reversioner on the widow's death. ` — : 
Under the Hindu law, a widow or other limited heir has no „Dower ET 

alienate the estate inheritéd by her from the -decéaged owner except for" (a ) 

religious. or charitable purposes or (5) Other purposes Aonig to legal 2 

necessity or (c) for the benefit of the estate, - : = 
If a Hindu owner confers an.absolute power af transfer | on: hig next. het 

the "n" who would otherwise have had Pire a limited power of ipsa 


` 
T - f 
à 


~ 


- 
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ghe acqulres an estate almost like an absolute interest differing only fn this P. C. 
+ respect that in,the case of an absolute estate lt would devolve on her heirs - 1944. 
: and whereas, in the case of a widow s estate with full powers- of transfer, the aoe 


r 


- Property remaing untransferred would devolve on the next heir of the husband, Bishun’ Singh 


Pd r v » 
though where daughter or daughter's sons would be the next heirs they would Sri-Thakurjl 


* 


- be heirs of both. : : f Mangala Nain 
px - -. an, 
Privy Council Appeal No. 39. of 1939 against the judgment and  — mes M 
three decrees of High Court of Judicature at Allahabad dated tho S” Madhavan Nair, 
30th October, 1935, setting aside a decree of the Subordinate Judge ` -> 
of Cawnpore dated the and January, 1932 and dismissing the suit, 





é 


Appeal by the Plaintiffs, . 
Suit to set aside alienation. by widow. f 
The material facts will appear from the judg ment, 
"Their Lordships’ judgment was delivered by 


Sir Madhavan Nalr :—These are consolidated appeals from 


October, ry, 
a judgment and three decrees of the High Court of Judicature | 


; at Allahabad, dated 3oth October, 1935, which’ set aside a decree 


of the Subordinate Judge of Cawnpore, dated and January, 1932, 
and dismissed the plaintiffs’ suit as against all the present res- 
pondents. - um a 


. `The appellants arè the plaintiffs; The first appellant claimed 
the properties in suit as the nearest reversioner of one Pohkar Singh : 
deceased ; and the second appellant is a.transferee of half of the pro- 
perties from the first appellant. ay po 

. Stated generally, the respondents all derived thtir title directly 
or indirectly from the transfers of the Property made by Musammat 
Gambhiri, the wife of Pohkar Singh, who survived him and died 
in 1919. ; CRAS 
The following pedigree set out in the plaint explains the rela» 
tionship.of the principal parties. — . 2 


7.- ^7 * Badri Singh. 
i : i : See : ! 
Pohkar-Singh (died 1990) —Gambhirl Kunwar ` Koklat Singh, 
~- Alias Parbati, widow (died 1919). 

7 et ur m so. ~. Gajraj Singh., p 
a M l i E | - lc ^ . Bishun Singh, Plalatif Not — 
Ram Piari, . J Man asus —,  Indramati Kunwar 
daughter (died 1915 (died „childless . died childless, 
childless) xs - before 1900), - oe. ae , E 
married Shidni married , : Qus 

Lal, Defendant - Gauri Shank ir; 


No, I, 


Bishin’ Singh i 


Fy V.. - 
ka Eh skorji- 
Engah. Nain 
‘Bhagwan’. 
pu 


Sir Madhavan Nair.. 


——— 
Y 


* — -— 
- 


- 
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fa 


~ 


^ 


husband Shiam : Lade: ctm ` -> €: 


i 
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The last male holder of the. properties in. question -Was Pohker 
Singh, ‘who “died. in rgoo. -He -was separate --from ; his brother 
‘Koklat - Singh. . He had..three .daughters; one of” whom;;Man.- 
Kunwar, had died- before: rst October, 1895, leavitig &. widower | 
Gauri Shankar: - Of the other daughters, Ram Piari, "who “died d 


a 1915, Was married to Shiam Lal (first. p and fudramati: 


Eos ru i$ — 


- was A minor. ‘unmarried. 
- On. rst October, ce Pohkar “Singh; DRTE a adcdiieit 
Spur un .to-be-"'a- deed. of. gift” in-favout ‘of ‘Gauri’ Shatikar ` “and: o- 


" othets.- Thé question for decision before; the Board. is, ` hat 


rights were conferred by this document: on his widow. by. Pohkar 
Singh. cg i 
After the death of her huibiand, Musammat Gahi: p 
the three following documents :=> DUE ; 
` On aznd Maj,.190o3; a deed of gift of certain "pfopertiés . in _ 
Td of her daughter Musammat | Ram Piari, The latter .died 
childless i in r9 15, and she- made a- deéd of gift in mayen of her 
(a. On 28th july, 1914, a sale, deed of | a village and a. shop ic in - 
"favour of. the father of. defendant No.2. ^ - 2 A 
EE “On 26th Septémbet, 1917, a deed of- diti in (eM of Shiam- 


"Lal There have been subsequent transfers a the transferees froni 


- -— 


Mumma Gambhiri Kunwar.” Nu 3 
The suit-out of, whith this appeal arises was instituted : by thé 


Zospelladi to set aside the alienations of the suit properties’ friade - : 


by Musammat Gambhiri and her transferees, om the ground: that -7 
- Musammat Gambhiri- had no power "to .make the- said- -aliénations* E 


. as she took orly thé limited'estate of a “Hindu widow in thé. 


- properties left by her: husband, and: that the aliénations | "Wete- fiot 
made for legal necessity. : ~- pow p X 
-The respondents pleaded that tlie decd of | dh above rétérred 
to, amounted also to a` “will” ‘in favour of^Musammat: Gaibhiti 


by virtue of which she became the absolute owner of the proper- 


3 ties. in question _ and she had. therefore , every: right to alienate. 


‘them,’ the appellants” contention. on ihiósé points being. that tha -~ 
“deed” does not amount to a i “will” as there-àrë no wordá- of be» 
quest in it and that it should be ignored - altogether, as it confers . 
on, Musammat Gambhiri nothing more than a ^widow's estaté- on. 

the properties which asthe widow. "of. Pohkar she would ordinarily 
have. The deed of. gift, continuous: in its narration: ‘of facts, con- ` 
sists in substance of two parta.. By its first ‘part. Pohkar Singh 
— Wifted : a 16 annas share in Mauza Malkanpur and a iá anas share 


~ 


1 


1 M y "= 
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= p P. C. 
in Mauza Deomai to ‘Gauri Shankar, Bum Piari and Indramati in c 
equal shares, reserving. to ee the remaining 4 annas share in NOTA 
Mauza Deomai.. f $ d , Bisliun Singh 
. The releyant portions of the ond part of the document run Sg, Thakntji 
as follows: — ^ n ` 1 Mangala ‘Nain 
Bhagwan. 


“The transferees, aforesaid, shall have, as proprietors, all powers,” 

like myself to make all kinds of transfers and I- have transferred Sir. Madhavan Natr. 
the property, made gift of, with all sorts of interest relating there- 
to, just like myself, in fayour of the transferees without the excep- 
tion - of anything and any interest and after the registration of 
this document I shall get the mutatioà of names. effected, as 
required, in favoür, of the transferees" "as-regards other property 
with 4 annas zemindari share in maüza - Deomai, which is in my 
possession and which under. this document: has not been trans- 
ferred, I shall have-power of transfer and after-my death my wife- 
Musammat, Gambhiri Kunwar shall have power of transfer in 
respect. of the remaining property of all kinds” (or as.Shiam Lal 
contends "'shall have power of making every kind of traüsfer of' the 

remaining property. ”) d ; 

“For the present I do not make any irrangem ent or. transfer . 
regarding, that property.: If Ithe executant or-my. wife die with- 
out making. (any) arrangement. or transfer, then my- property shall 
according-to shastras .devolve on my daughters _who’ are alive or 


on their descendants, entitled-to it, "Therefore: I and my heirs 


-and representatives: shall have no: objection:to it, and if: they do 
80, it shall not be heard,. and: will.be, null.and. void. Hence 
I have executed these few presents by way of a deed - of gift 
so that it may remain.as evidence and_be of use when needed. ps 

It may be mentioned in passing that-the document is written 
in the vernacular language of the parties-; and there was dispute 

with. regard to the translation of that part of it corresponding ' in 
he. original to what has been enclosed within brackets in para 
graph. 2 of. the- extract given above. The. Board following the 
-usual practice have adopted the pl csi accepted as correct by 
the, High Court, | te ~ 


s -Nothing arises in this m sod the. eunstrasdas ot 


pubject-matter - .of the first part of the document. It.is admittedly, 

' what it purports to be, v's. à deed of gift. -The dispute between 
the „parties | telates, to the construction of its latter portion and. tha 
nüture of this dispute has been already referred. to. The conhe’. 
tions of the parties with respect to -it were raised in’ the material. 

~ portion of | issue 2, and issue 3 which are ds follows i) 


f 
* - 
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“Issue 2, “Whether Pobkar Singh ‘made any "will by means. of the 
‘deed of gift of 1895......... or he died intestate ?" 

Issue 3, “Was Musammat Gambhiri the absolute owner of the 


' properties by virtue of the ‘will”of Pohkar Sin gh as ee by the 


defendants ?”? | 

~ The Subordinate Judge held. that the “deed” constituted algo 
"will" in favour of Musammat Gambhiri, but according to him; 

ee was .nothing:in' its provisions *'to show that Pohkar ‘Singh . 

-intended to confer an absolute estate, or anything more than ‘a 


“limited estate on his wife, or that he wanted to alter the couse 


-of inheritance in‘any'way”.. He accoidingly held that tbe aliena- 
"tions complained against were invalid as -they Were not supported 
^y legal necessity. , The ‘appellants were therefore ` given- a decrea- 
for possession of the properties with profits, e two items about- 
which there is now no dispute,’ i 

~+ On appeal, the. learned judges of the High Court ' held, agree- - 


4- 


ing with the Subordinate Judge, that nd absolute estate was con-: 


ferréd on. Musammat Gambhin by her husband. They were alao 


-of opinion that the document was not intended by Pohkar Singh ~ 


‘to effect any testamentary disposition. of the pro perty ; but they- ` 
held that even if Musammat Gambhiri took the” property: on the - 
death of Pohkar Singh -as à Hindu widow, stillj. the document 


conferred upon-her as fulla power of transfér over the proper- | 


ties as he himself had and the alienations in question which were 
made by her, acting- On this ‘power, were therefore valid.- The, 
appsals were- therefore allowed and s pe ‘suit "Was dis- 
missed. um ~ : 


^ Fh this appeal, the- substantial question for dacision is, what - 
. Were the powers. ‘conferred on Musammat Gambhiri under the’ ~~, 


document? Did she gét under it rights higher than- those which 


. & Hindu widow would ordinarily get over her husbánd's proper. 


ties? The learned Counsel Sir Thomas Strangman, on behaif of . 
the respondents, does: not contend that the document bestows 
en her an absolute estate in her husband's properties, nor does 


he contend that it makes any testamentary disposition of the. pro* : 


perties, . So the question which their Lordships. have to consider- 
reduces itself-to thia, ‘viz. ; Is the interpretation put upon it by 
the" High Court correct, or should” the “correct: interpretation ' be, 
as strenuously contended for by Mr. Khambatta for-the appellants, 
that the document confers on -Musam nat Gambhiri nothing more 
‘than an ordinary Hindu, widow's ' ‘limited estato ? - If the High 


x 
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question— also- considered Enn the High Gae viz, Is 
the arrangement made by. Pabkar ane invalid, pue the princi- 
ples of Hindu law ? ` 


It is clear to their Lordships. that the eed” does not confer 
on Musammat Gambbiri any absolute estate in her husband's 


"Bishnn Singh 


v. 

Sri Thakur i 

Mangala Nain 
Bhagwan. 


properties. -This is- easily inferable from: the contrast in the Sir Madhavan Nair, 


language used by Pohkar Singh in connection with the gift of the 
property which he has made by. the first part of it in favour of 
Gauri Shankar and others and the language used in “describing 
what has been bestowéd on Musammat Gambhiri. It is enough 
.to say that the word “malik” does not: appear in the latter por- _ 
tion of the document, It js equally cleat that Pohkar Singh has 
not gifted any property to his wife under 'the document ; for he 
SAYB, explicitly “For the present I do not make any arrangement_ 
or transfer regarding the property”. The learned Judges have 
pointed out that the word in the vernacular translated in English | 
as “arrangement” means a testamentary disposition of the pro- 
perty, and the word “transfer” would: indicate transfer inier. Divos, 
such as transfer by gift." Their Lordships apprehend ` that it is 
not the case of any party to the suit that any subsequent gift of 
the properties had been made by Pohkar Singh in favour of 
his wife. Paragraph 31 of the written statement of Sbiam: Lal, one 


of the respondents before the Board, makes this cléar. ‘Tt there- l 


fore follows—if there was nothing else in the document—that ` 
Musammat Gambhiri would take only the limited estate of a 
Hindu widow in thè properties of her husband. This would apply 
to allthe properties of Pohkar Singh ‘as’ the words “the other 


remaining property together with 4 annas zemindari-share" arè ` 


certainly wide enough -to include the rest of his entire estate, 
though only the properties gifted to his daughters were specified 
in the brown paper attached to the main sheet. In their Lord- ` 
ships view, that part of the document may well be looked upon 

asa “will” as has been accepted by the Subordinate Judge and 
treated as such by the learned Judges of the High Court. The 
pdint is not of much importance in the case, but their Lordships 
are referring t to it because it was argued in the Courts in India 
that there are no words of bequest in that portion of the docu- 
ment and the learried Counsel for the appellants made an ‘allusion 
to it in opening the case, suggesting thereby that, that part of the 
document may well bg ignored altogether. Their Lordships think ` 
that t the provisions in the documsat give a clear indication of “the 


ms 


6 
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: irs E ace "testamentary. intention’ of Potikar - “Singh and that ig all that at this, 
e NM GU r stage ‘need be said on the point. — - — > i 
l Bisha Sih” 'So far, the construction of. the -document hag nót beén dim 
m m. TE mo ` cult; but does it by any means follow “from what has -been, said 


Mae abové, as has been emphasised by Mr. Khamatta, that; Musammat : = 
.  4,Gambhiri gets under the document-only a Hindu: ‘widow's, limited. 
h Sir Madkiea Nar. estate and nothing more? Their Lordships: think- not, for- 'to- hold. 
As l See: aO would. be to ignore a significant part of: ‘it to which’ their ` Lord: 
(ub ui dee m ships will -now draw attention. With-respect to--the “properties” 
: “= F maining after making thé: gift,- Pohkar Singh.” says’ "As. regards , 
ro. ~ the other property“ with. 4 annas Zemindari share..in "Mauza... 
BU Deomai which is .in.. my. possession - and which ' under: . “the. 
n document has. not - been ‘transferred, I “shall. have power of, 
transfer and : after my death .my . wife Musammat. : Gambhiri, < 
l s ^ Kunwar shall ` have. .power- -of transfer „iù respect: -of the ~ 
ee ao E remaining property of all- kinds”. It is ‘clear to- their, Lord- . 
uu e ships that by this portion of the docüment .Pohkar Singh. was, ‘cons. 
_ ferrjag.a “power- of transfer? in-respect of his, remaining . estate. on. 
hig. widow. Note the words: he uses; he says: "I shall, have, ‘power. $ 
of transfer and after-my death my. wife Musammat . Gambhiri, shall . 
-haye power m transfer", It- is ‘evident that by. these word. he 


pu 


"ut 
Leeds 


uos properties. and- he uses ‘the same. - Words: in. the same sense both . Cn 
PORE OE With reference to himself and.to his wife. In the earlier portion, - Vd. 
of. the document referring to the, gift, Pohkar Singh confers op ‘the: 
donees “all powers, ‘like myself to make all kinds of transfers.” [dta 
(ds obvious: that the word “transfer” _must be understuod as Bann E 
Hu ds rs Fg been: "used i in the same sense throughóut the ‘document, in other. 
007 words. it-means that. Pohkar Singh bestows on his wife -as full a. 
#2 power ; of transfer as he, the owner himself, has over the. properties. ;. 
a '" ^  Thecontention that the power of. transfer referred to, with réspect | 
£e PO Gambhiri, is, merely the-power of transfer which a Hindu widow . a 
l l has ‘over her deceased husband's properties in "cases of legal. . 
s necessity cannot be accepted, for. if” -that were $80,. there was no. 
- need to confer specifically. any such power at all; indeed, as-his- | 
, PE widow, "Gambhiri. would always get a Hinda widow's estate with, - 
^ . power to transfer the properties for legal necessity. What. appears ^  - 
to their Lordships to clinch the matter is the’, provision. in the 
document -“If i- the executant or my wife die without LU 
( any ) arrangement or transfer then my property. shall, evolve 
according to shastras on my daughters who «are alive. NE M d. 
ec their ‘Lordships’ view this MOTOR contemplates. two things ; ; Q 


+ - 
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What- it.clearly says, viz., that the~ property ‘should devolve accor- 
ding to. skastvas “if-he or his wife died without making any arrange- 
ment or transfer" ; and (a). What it implies, viz., that- the pro- 
perty would -not devolve. on daughters | according to- -Hindu law 
if his widow had made any “other - arrangements during her. life- 
time. Arrangements-with respect to the properties are here con- 
‘templated which certainly implies that Pohkar Singh had intended 
to confer powers on his. wifé to--effect such arrangements. Thete 
is nothing in the document to show that the transfer herein, con- 
‘templated is one for legal necessity only...As. observed by -the 
` learned: Judges of the High Court: “Had he intended that the 
` property should. devolvé on:the daughters Ín-: spite of any transfers 
“having been- made by the widow which are invalid under the 
“Hindu law, he would not have prefixed the devolution ‘according 
B “to shastra! by the condition “of his wife dying y without making. any 
“arrangement or transfer.” It is true that. their “Lordships have 
said in Mahomed Shumsool v. Shewukram (r). “In construing the 
‘will of a Hindu it is not improper. to- take into consideration what. 
are known to be the ordinary notions and wishes of. Hindus. with 
“respect to the devolution of property. It may be -assumed that 
a Hindu .......—... eet ^ knows that, as & general rule; at all 
l -events, women do. not vike absolute ‘estates - of inheritance which 
they ate enabled to aliénate," but that statemént.is-no autho- 
rity for: the proposition that: if the terms ‘of the’ will-give the 
woman an absolute: right of disposition; those terms should be 
ignored. In this connection their Lordships may well draw atten- 
tion to the following observations made by Sir George -Lowndes-in. 
delivering the judgment in Jagmohan Singh v. Sri Nath (2). “There 
is, their Lordships think, no “magic in the use “of any particular 
word or form-of words ; thé document must be construed as a whole, 
and its fair import deduced.in the ` ordinary way, and -if the con- 
clusion come to is that it confers. the estate "out and out with no 
reservation, the right-of alienation will be included just as much 
‘as any of the other incidents of ownership, and just as much 
‘where the gift i is.to a female as where . it is to a male. Construed 
“in this light their Lordships have- no-doübt that by- ‘the: terms of 
- the deed in question Pohkar Singh has: conferred on his „widow 
-full power to transfer over the propa isr which she_ has norig 
from him as his widow." . - ; 
Under the. Hindu law, a aow or other [ limited hes has no 
ae we (1874)7L, R. 2 1. A. 7 a4150. 14 B. Le ‘R296 (231-232).; 22 W. R.{409 


OE goo “LR. Ni uei p Sep; ‘Ne HESS Le J. 462 (464). 
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power to alienate the estate inherited by her from the deceased 


-owner except for the following: purposes, namely :—(1) Religious 


Or charitable purposes, (2) other purposes amounting ‘to legal 
necessity and (3) for the benefil of the estate. The question now 
arises, whether if a Hindu owner confers an. absolute power of 


transfer on his next heir, the widow, who would otherwise have 


had only a limited power of transfer, does. she thereby get any 
higher righis? -Itis not fiee from difficulty. -On the one hand 
it may be said that when a testator dies without maki ng. any die- 
position’ of property, his widow would ordinarily get’ only such 
estate as the Hindu law allows her, and where there is no devise 
of any estate as here in favour of the widow, the conferment of 
an absolute power gives her nó more rights than th ose possessed 
by a Hindu widow. Onthe other hand, if the husband could 
validly confer on her a full power of transferring the estate with- 
out limitation, then as stated by the High Court. "she would 
acquise an estate almost like an absolute interest differing ‘only 
inthis respect that in the case of an absolute estate it would 
devolve on her heirs and whereas, in the ‘case of a widow’s estate 
with full powers of transfer, the property remaining untransferred 
would devolve on the next heir of the husband, though where 
daughter or daughters’ sons would be the next heirs they would be 
heirs of both." . If the conferment of such powèr of tiansfer on’ a 
Hindu widow is not 1epugnant to any principles of Hindu law, then 
it appears to their Loidships that such conferment should be up- 
held as by so doing they would only be giving effect to the inten- 
tions of the testator, such intentions being not in conflict with the 
law. ua AER 

It may be stated at once that no decision directly bearing on 
fae point has been brought to their Lordships’ notice ; those that 
are said to throw some light on it will be referred to presently. 
On principle, the difficulty presented by the case does not seem 
to be insuimountable. -The objection strongly uiged is against 
the conferment of power of transfer on Gambhiri without any 


bequest of property in her favour; but the testator knows that 


she would inherit the estate in the ordinary course. "What she 
will not so get ordinarily has now been bestowed on her by this 
"deed", "The power of transfer has not been conferred on one, 
while the property devolves on another. Pohkar Singh was the 
absolute owner of the estate and had full power to dispose of it 


in any manner he liked. While he bad full power to bestow an 


absolute estate on bis widow; their Lordships cannot find any 


- 
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valid objection to his ‘being allowed to bestow a fuller power of . 


transfer on her who would ' get the” estate as his heir. This 
conclusion does not clash with - a fundąmental principle of thé 
Hindu law. ` 
, In the course of ihe arguments, the. learned Counsel drew thei 
Lordships attention to the decisions in Bat Mativahoo- v. Bai 
Mamoobai (1) and Natsingh Kao v. Mahalakshmi Bat. (2) and | some 
other cases referred: to in the High Court’ S judgment to show that 
conferment of power to adopt, of larger power to alienate, etc., on 
-persons holding limited estate are’ not illegal, but as -these cases 
are ad mittedly distingüishable' on facts, ` their “Lordships do not 
think it is necessary to". discuss them,- "However, one decision 
may be referred to as of some interést having regard to its facts. 
In Promode Bala Deti v. Krishna Sundari Debi (3), a testator 
"by his will empowered his two wives: to. maké' a gatni settlement 
' of his immovable property” and wished that they would: make the 
paint settlement with his. brother. The two widows were given 
monthly allowances "but no ‘bequest of the estate’ was made in 
their favour. By one clause.in the “will” full authority was given 
to three per&ons to do what they ‘thought fit as regards the per- 
- formance of the rites and the debts and , the dues. It was held 
by the learned Judges of the High Court "that- the clausés of the 
“will” by which the executors Were authorised to pay the. . expenses 


= of the rites and céremonies and the debts “and the ‘widows were 


empowered to make garni setttlement . of the, immovable property 
~ Were not inconsistent. The power .of. the widows to make paint 
settlement of the - immovable property "Was Iecognised as ‘it 


T — ee vw 


did not élash with the auihority given to the executors. As poine. 


ted out by the. learned Judges of the High Court in the present 
case, “This -was a case where in realiy-there was’ no. bequest of 
any estate to the wives at all and they mere ‘given some allowances 
and only a power to make a satns setilenent with thé testator’s 
brother. ` “Ihe power to make such a ‘transfer. was, assumed to be 
valid by the Bench and ıt was not considered. thàt the conferment 
of such a power by a Hindu womari was in any way repugnant 
- to the principles of the Hindu law." “This case 18 referred to as 
an instance to show. that the idea of. conferring enlarged powers of 
alienation . on widows without making bequest of any estate is not 
alien to the minds of Hindu testators. However; their Lordships’ 
decision ín the present case must. rest On the principles om which 


i 1896) L. R. 24 L A. 93; t C, W. N. 366; I. L: Rz ar Bom. 709. 
^t (1896) L R, 55 I- À. 1505 32 C. W. N. 10057; I. L. R. 50 All. 475 ; 43 
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‘they have based it and not on any express decision brought to 
- their notice. - — - 


- 


For the above reasons, their Lordships hold, agreeing - with the 
High Court, that "although Musammat Gambhiri Kunwar did 
not acquire an absolute estate under the ‘will’ of her husband, she 
acquired thereunder a {ull power of transfer in excess of the ordinary 
powers of transfer for legal necessity possessed by her as’ a” Hindu 
widow, and in the,-exercise of that fall power she had authority 
to make an out and out gift to her daughters, which would remain 
binding on the reversióriers even after her death." The alienations 


questioned in these appeals are; all valid. In the result, these . 
" consolidated appeals should be dismissed with the costs- of the res: - 


.' pective respondents. Their -Lordships will humbly advise His 
- - Majesty accordingly. pee = | 


P. 8, j A. K. D. G i í _ Appeal dismissed, 


..* S APPELLATE CIVIL. 
| dora Mr. Justice N. A. Khundhar and. Mr. Justice 
C. C. Biswas. - 
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Compromise for instalment payment in execution proceedings—No mot 
"decree substituted—Default in instalment—[amitation for fresh execution 
“Section 48, Subsection (1) clause (b), Civil ‘Procedure Code (Act V 

- of 1908). - S on ; 242 
In the proceedings for the execution of an exparte decree dated the 26th 
May, 1927, a compromise was entered into between the decree-holder and 
the judgment-debtor, By the compromise dated the 20th July, 1934, the 
decretal dues were adjusted at a. particular sum which was to be paid in 


nine instalments, in défault of any oue of which the decree-holder would be 


* Appeal from Appellate Order No. 294 of 1942, against the order of M. 


' Halder, District Judge, Faridpur, reversing the order of A, Das, Esq., Subor 


dinate Judge, Fáridpur. l 
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entitled to recover the entire ‘decretal D T certain proportion of the: Cmm. 
: Judgiment-debtor were made security . for. decretal amount. The compromise- "n. — n 


- was recorded i in- the execution proceedings and the execution : "case was dis- , 


"missed; The judgment-debtér- having failed to- pay the fifth’ instalinta: Maread y id. 


“an executlon- case was started on the 9th: September, 1941, more than 12. i 5 nn E 
-years after the passing of the original decree. _It was, contended on behalf , perum Chindra 
:of the. judgment-debtor | that the execution case was time-barred as it was Roy C. 


started more than 12 years ‘after the,- date of the original decree, It was Tey 

 argüed On behalf of the decree- holder that limitation would ‘run from the 

' date upon’ which the judgment-debtor , defaulted in the payment of the fifth > 

instalment: and. the ' execution being. within 12-- years from that date was. 

within time, according to clause (b), sub- REED Ed puce 4 of the Code of 

Civil Procedure : _ 

;. Hed, (1) that the application foi execiition ` “was. ‘not | barred by mis 

om PU ME 
“ray that the intention of the parties was. . that the ‘original decree was 

n be executed in the event of default.:of' ‘any instilment and the provision“ 

n the compromise' petition, creating a Charge on certain pee made 


‘-no difference in-this respect. Es DE 


(3) that the order of the: ‘executing court. dedu: with the. cation 
‘dase on the’ basis of the ‘compromise is a “subsequent. order” within the 
_ meaning € of: clause. (b), sub-section (tis 'séction 48 of the Code of Civil Pro- 
cedure and the’ {imitation for fresh ` application for execution is to run from 
"the date of default in the payment of any instalment. i S 
'  ' Kártic Chandra Mukherjee v. Batakrishna Roy (1) and, Pratab Bahadur’ : 
Saki v. Ram Marwari (a) referred. to. u* d "D l 

- Appeal by the Judginent-debtors, 2 s "E LM 

Application for execution by the Decreeholder - ^-^ ^ - 

- The material facta will appear from the judgment. - Í 

^ Masses; Anilendra ^ Nath Roy Choudhuri; ` Prasun - Chandra- - 
Ghosh, and Dhirendra Nath Sarkar, for the Appellant, : 
Mr. Abinash Chandra Ghosh, for the Respondents, MEME 


ad 
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The judgment of the Court was as follows ;— 
One ‘Ashutosh Roy Choudhury , , the predecessor of the respoii- Fanuetys tre 
dents in the present appeal, obtained: an exparte money ‘decree 
“against t the. “predecessor “of- the appellant in this appeal for’ a surm 
of Rs, 2,288 ‘together with costs." The decree was pronounced 
Gn the 26th May, 1927, and it was signed on the and - June, ‘1927 
Subsequently, the decreeholder applied- for, execution in two 
consecutive proceedings which were admittedly within time and 
,Whieh Were, for ‘some reason with which: we are not' ‘concerned, 
dismissed. 'Eventully, in 1933, ánother' execution case, No. 109 
‘of i9 33, was instituted by the decreé-holder. , În that ‘case a com. 
promise was entered into between the decree-holder and the. 
M] (1937) 65 C. L. J. 403; 176 Í. C. ara. (6 Loo I. L; R, AN; 536, 
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judgment-debt. r on the zòth July, 1934, by which the decretal 
dues were adjusted at a sum of Rs. 3,295-1-3 pies including 
interest and costs. The main terms .of the compromise were 
that a sum of Rs. r,goo- was to be paid by the judgment debtor 
to the decree-holder in nine annual instalments, and it was stipula- 
ted that the decree would be regarded as fully satisfied if and 
when a sum of Rs, 1,500 only out of the figure of Rs. 3295-1-3 
just mentioned had been paid in .the. Bianner stated. It was 
further agreed that if the judgment-debtor made default in the 
payment of any instalment, the decree-holder would be entitled to 
recover the entire decretal amount. Certain properties of the 
judgment-debtor were hypothecated by this com promise as 
security for the decretal amount in the event of any default ‘taking 
place in the payment of ‘instalments. This compromise was 
recorded in the execution proceedings and the execution case was 
dismissed. nereafter four instalments were in- fact paid, but 
there was a defualt in the payment of the fifth.instalment. 

- On the oth September, 1941, that ıs- to say, more-than 12 
years after the passing of the decree, the execution. case ‘out of 
which this appeal arises was started. . Upon an objection being 


taken by the Judgment-debtor, the. present appellant, it was held 


by,the Court of first instance that the present execution procee- 
ding was barred by limitation. This decision has, however, been 
reversed on appeal by the learned appellate court below, and the 
present appeal 1s directed against that decision. 

On behalt of the appellant, 1t 13 conteneded that ‘the execution 
is clearly ltime-batred because what the respondents were 
endeavouring to execute in the present case was the original decree 
ofthe 26th May, 1927. The learned Advocate who appears for 
the appellant has contended with great plausibility that this is - 
nota case in which it can be said that a new decree was substi- 
tuted in place of the Original decree by the compromise which the 
parties arrived at on the 2oth July, 1934. He hası our judg- 
ment, rightly, distinguished the case of Ariday Mohan Sanyal v. 
Khagendranath Sanyal (1) 10 which the execution ^ with which the 
court was concerned was ezecumon not of the original decree, 
but of a subsequent decree, which had superseded ‘the former by 
reason of a new arrangement entered into by the parties. la our 
judgment, this case has no application to the facts with Which 
we are dealing, because the languige of the compromise deed 
entered into by the parties to tha present proceeding is inconsis- 


(1) (1929) l. L. R. 57 Cale. 789. 


Vor. 79.] HIGH COURT, 


tent with the view that they intended to replace the original 
decree of the 26th’{May, 1927, by any subsequent arrangement 

capable of execution as a decree. In paragraph 4 of the petition 
of compromise the following words occur : 

“I the judgment-debtor remain bound to pay to you... „sisethe 
entire amount due to you under this decree......”, 

- and in paragraph 5 the-following words appear : 

"You shall be entitled to ‘realise the amount payable by me in 
execution of the decree...” 

Thef¥language of the compromise m no room for doubt 
that the intention of the parties was that in the event of default 
in the payment of any one instalment, what would be enforcible 
through the process of the court was the: original decree. That 
fact that certain specific properties of the judgment-debtor were 
being hypothecated , 80 as to make them answerable for thé 
decretal amount makes no ‘difference to the intention of the parties 
that it was the original decree" which was to be executed in the event 
of default in | the payment of an intalment. i 

On behalf of the decree holder respondents, it has been con- 
tended on the other hand by Mr. Ghose that limitation would 
run from the date upon | which the Judgment-debtor defaulted in 
the payment of the sth instalment and he bases-his contention 
on the language of clause (b) of sub-section (1) of section 48 of 
the Code of CivilfProcedure. His contention is that this execu- 
tion case was within time because it was within 12 years of the 
date of default contemplated by that clduse. The material words 
of that clause are "Where the decree or any subsequent order 
directs any payment, of money.......... at Éecurring periods, the 
date of the default in making the payment.. ...... in respect of which 
the applicant seeks to execute the decree.” Now the applicant 
in the present case is seeking to execute the decree in respect of 
the entire decretal amount. By reason of .the compromise it can 
be said that tHer&'has been & default in making payment of the 
entire decreta! amount insamuch as such payment became due 
directly the judgment-debtor. made default in payment of the sth 
instalment. It follows, therefore, that this clause would apply, 
provided there was any "subsequent order" directing the payment 
of the amount in question. Now itis not disputed that the com- 
promise'arrived at between the parties was recorded in the execu- 
tion case, and that the execution case was disposed of on the 
basis of that compromise. In so faras the compromise contained 
any operative words, those words become an order of the execu- 
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ting court, and that being so, they would come within the inten- 
‘tion of, the word “any subsequent order” contained in section 48 
sub-section (1) clause (b) of the Code of Civil Procedure. . It was 
contended in answer to this that “subsequent order" in this: pro- 
' vision cannot mean the order of the executing court, but must 
, ply to orders passed by that court alone which - pronounced the 


^ ` deeree. This point is clearly concluded by authority. In the 


ME after an appeal in an “execution case bad been dismissed, but 
. during the pendency of an application for leave to appeal to- the 


Lr 


i 


case of Kartice Chandra Mukherjee v. Batakřishna Roy 
reported in (1), it was held that an order of the High Court made 


.Privy Council, was an order - within the meaning of.the words, in 
clause. (b) of. sub-section (1) of section 48. of the Code of Civil 
Procedure. In that case the order of the court was one which 
had. been passed in terms of a compromise.arrived at between 
the judgment-debtor. and the decree- -holder by which it was stipu- 
lated that the decretal amount would be paid by- instalments -and 
that.the limitation contained in section 48 of the- ‘Code -of Civil 


_ Procedure would run from the-date of the default of the judg- 


ment-debtor to pay. any one of the instalments stipulated. 


> A different view once found favour with’ the Allahabad High 
Court but the view, now taken by that Court seems to be in 


accordance with the decision just referred to. In the case of ' 


Pratab Bahadur Sahi v. Ram Marwari (2), a compromise had 
been entered into between a: decree-holder anda judgment-debtor 
in execution proceedings, and ‘it had been stipulated that. the 
decretal amount was to be paid in 8 annual instalments. A default 
was made in payment of the sth instalment and the decree-holder 
made an application for execution, but this application was found 
to be more than 12 years after,the date of the decree. The 
court held that the case fell “under clause (b) of section 48 sub-. 
section (r) ofythe Code of Civil Procédure, and thé: "application for 
execution was not barred. by limitation ‘under that section. 


The appeal accordingly fails and is: dasi with Ecosta. We 
assess the hearing fee at8two gold-mohurs. 


P. sf; A. K. D. G. l TN Appeal dismissed, 


(1) (1937) 65C. L. J. 403; 176-L'C.a12. o, i r- 
(a, [1940] L L. R. AIL'536. 
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- Before- Mr. Justice R. C. Mitter and Mr. Justice 


; . NA, Khundkar. 
 BISHUN PRASAD CHUNDER . 
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- Land Acquisition ‘Act (r of 1894)» section 18, reference under, on applica- Decemser um ry e 

„tien of owner of domani tenement, heard by the President of the 

Improvement Tribunal without assessors —Such proceeding, if defective— 

Section 3 Land Acqtu'sition Act—Easement, if. comes within definition of i 
“land’’—Section 16-—“Incumbrance,”'- if inciudes easem ‘nt—Righ? of 

‘dominant tenement, if fo be valued: ‘inde pendently—* Full market value” 

of servient tenemeni, how to be paid —Deduction from “full market 

value’ -of the servienti tenement, if: ‘represents the - value of the 

easement of the dominant is nemeni— Mode af disbursement af compensa- 

tion fo the dominant tenement, 


Without notice to the Collector ard without | ie help of the, Assessors, 
the Presiderit of ‘the Impiovement Tribunal, heard the reference made under 
, section 18. ofvitie Land -À: quisition Act on the aoplication of the owner of the - 
dominant tenement against the Collector's award of compensation to him, 
holding it to be one for anor only and not for valuation and k 
‘increased the amount. On appeal : 
. Held that the procedure followed waa-mlsconcelvéd and defective. -The 
Collector- ought to` have been given notice under Section žo of. the 
- Act- and the case should have been tried as a valuation casé,! which under 
the provisions of. the Caloutta Improvement Act, could | be tried only by the 
Trib inal composed of the President and the two Assessors : E 
An eassment comes within the definition of land as given in tec- 
tlon 3 of the Land Acquisition Act, because it.is' benefit arising out of 
land. . - - 


` « Qn acquisition lt would vest in the Government free from the easement 

of the owier of the dominant tenement (section 16). The owner of . ~ - 
the dominant tenement would. accordingly be entitled: to compensation for ae 

the loss . of his right. His right- mist” be valued and he must be 

compensated by. the sun of money -Which Ppresent the value of the 

right, 4 


-~ 


— 


On the pea S dequisition of the servlent tenement a ain ot ‘money 
should be deducted from its "ied market value" and the balance only should 
be awarded to its owner. 


The fallaty lies in the assumption that the-value of an easement ot res: 
trictive covdaant to the persons entitled thereto is the same as the amount 


by which the exlstenoe of that easement or covenant deproclates. the value of 
the land subject thereto, " 


* Appeal from Original Decrés No :09 of 1943, against tlie deacee of N. 
R.: Das Gupta Ésq., President, Calcutta Improve nent Tribundl, dated aa 
July. 1942, In L, A. Case No 18 of 1942, (Apportionment): 
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— The Government of Bombay v The udis Spinning and Manwachüring 
1044, . i 
, "n Company Ltd , (1) approved. : 
- Bishun Prasad Where the value of the easenent is more ‘than the sim dedücted from ce 
ue . . “fall markét value" of the serviert tenement, which is acquired in haking 
Binoy Krishna payment to the owner thereof, the excess must be paid by the Govern ment tò 
~ Rahatgit the owner of the dominant tenem«nt. 
o 
Sa cC s Appeal by-Claimant No. à (a). : 


Proceedings únder Land -Acquisition 2 for compensation to 
owner of dominant tenement. 
The material facts will appear from the Videsne 
Dr., ` Radhabenod Jai and Ar. Amiya Kumar Mukherjee for 
£ the Appellant, — a 
os Messrs. i i Nath Das and. Madan Chandra Ghose for 
the Respondent. - 
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C. b. V. 

d The judgment of the Court was as follows :— 

December,22. . Premises No. ra Khangrapattt Street — ( hereafter- called the -~ 

m | acquired premises ) was acquired under the Land Acquisition Act. 

: for the improyment of "Calcutta. . It was a narrow piece of land, 

29 feet 3 inches long from east to west and 5 fect 4 inches btoad 

.from north to south. ‘Its area was 3 Chattaks and 21 square feet 

At the timecof”the acquisition (here was an one-storied building 
upon it, about tén feet high from the gtound level. 

Premises No. 5 Armenian Sireet. (hereafter called the doini- 
nant tenement ) on which, there is a four- storied building was to 
the immediate. east of the acquired premises and of the adjoining. 
premises No. ri K hangrapati Street. In its western wall it has. 
a vent hole in the ground floor anda window on the fourth story, 
which -overlooks the acquired premises. There are tbree-other: 

e windows on the first, second and third- floors, on that wall which: 
overlooks premises No. 11 Kbangrapatti Street. The owners, of: 
premises No. 5 Armenian Stieet, who ‘are the respondents in this: 
appeal, claim that at the timc of the compulsory acquisition they 
had eagement to receive light and air through that vent-hole and | 

m all "those windows over the acquired premises. . Whether they - 

had the right to have that passage | of light and air oyer, thé 
acquired premises through all ihe apertures is a question between 
the parties to, this appeal, but. in. ihe.view we are taking on- the 
question of. law, which we will hereafter discuss, it-is not necessary - 
for us to express any opinion on that point. à soj CoO W 
The Collector’ was. of opinion that Rs. goco was the “full” 
(1) (940 LLL R 1943 Bom 403 424; 425). | 
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market value” of the land and structures of the acquired :pre- 
mises, By "full market value” we.mean the market value of- the 
acquired premises as if there was no easement. or other incum- 


. brance affecting it. As in his opinion that premises was under 


LU 


the burden of easements of light and air of the dominant tene- 


ment, premises No. 5. Armenian Street and of other dominant 
tene ments he awarded the sum of Rs. r1co odd to the owners of 
ihe dominant tenements and gave the balance Rs. jooo odd to 
the owners of ihe acquired premises. Out- of the sum awarded 
as compensation io the owners of -ihe dominant tenement. the 


, Tespordents were given Rs. 165 as owners: of the dominant tene- 


..ment No. 5 Armenian Sireet. Against tbe said award of, the 
Collector the owners of the acquired premises did not make a 
referercé to court under section 18 of the Land. Acquisition Act, 
bui.the respondents did. In their. application,for reference they 
. did not pame any person.or persons as opposite parties. : They 
“only stated that they had easemert. “of light and air over the 
acquired premises in respect of the several windows and 
openings and that the award made in their favour by - the, Collector 
waa too low and should have been for Rs. 5coo- * On receipt of. the 
reference the President of the Calcutta Improvement -Tribunal 
-gaye notice of that application to tbe owners of the acquired 
, premises but did not give notice. to the Collector under . section 20 
of the Land Acquisition Act: Accordirgly.the owneis of the acquired 
premises only appeared and contested:the reference. ‘The reference 
was heard by the President of the Calcutia Improvement Tribunal 


, without the.assessors.on the footing that it was a reference tor 


, apportionment only,and was not a reference relating to valuation. 
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At 


..The learned President pronounced his judgment on.. tbe 3eth 
, July, 1942. He held that the owners. of the dominant, tenement 
. bad the right to receive light over, the acquired. premises. not only 
"through, the vent hole and the window that overlooked the. sam 
but also, through the three other, windows. that overlooked premise 
` No, 1i Khangrapatti Street, as those windows „had ‚been receiving 
“jays. of light ,over the roof, of the low; building ' on the'.acquired 
„jandi in an oblique | manner. . He assessed, the „value of, the, gase- 
ment right on „certain . calculations - at the sum of. BS. , 909 and 
directed that sum to.be paid wholly out of the sum of Rs. 9¢00 
' which the Collector, had assessed: as the, ° full, market xalue". af 
ihe acquired premises; In our judgment. the earned President 


has, committed An erior- The proceedi.g in. Couit below. Na 
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ought to have been given notice under section 20 of the Act and 
the case should have been tried as a valuation oase, which under 
the provisions of the Calcutta Improvement Act, could be tried 
only by the Triburzl composed of the President and the twa 
ASS ESSOTS. 

- An easement comes within the definition of land as given in 
section 3 of the Land Acqusition Act, because it is benefit ' arising 
out of land. Ifthe seivient tenement is acquired under that Act, 
on acquisition it would vest in the Government freed from the 


- easement of tbe owner of the dominant tenement ( section 16 ). 


The‘owner of the dominant tenement would accordingly be enti- 
tled to compensation for the loss of his right. His 7igA7 must 
be valued and he must be compensated by the sum of money 
which represents the value of his right. This is one fundamen- 
tal proposition and it should not be lost sight of. The second 
funda mental proposition which must also be not overlooked 
where the’ premises acquiréd is a servient tenement, is that the 
owner thereof would not be entitled to the “full market value” 
of His property. The easement deprecistes its value tohim.- He 
can only have the valué of beneficial enjoyment thus restricted 


. by the -easement affecting it. This accords with the principle 
"that if there isa right of way over his land he would be obliged 


to keep the space over which the pathway runs unbullt, open and 


unobstructed. If an easement of light and air sff-cts his property 


he is obliged to keep a sufficient portion of his land open. He 
cannot even build a high boundary wall or put. up & high hoard- 
ing to` protect his privacy. For those resirictive- user a willing 
buyer would not give him the same price which he would have 
given, if the premises had not been burdened by the easement. 
It would follow from this second proposition that on the com- 
pulsory^ acquisition of the servient tenement a-sum of money 
should be deducted frót its, "full market value" and the balance 
only should ‘be-awarded to its owner.” But the sum so deducted 
would not necessarily be the value of the easement the right 


of the owner òf the dominant ‘tenement, which - had not: been 


acquired, but which easement would be destroyed. on the acquisition 
of the servient tenement, The amount representing the value of that 


"right may be more, or may be less, than the sum that is to be 


deducted from the "full market value” of the acquired premises 
in making payment to owner thereof The cases mentioned” by 
Beaumont C. J. by way of illustration at page 426 of the judg- 
‘ment that he delivered jn the case of Government of Bombay Y, 


M 


t 


Nonge] oo ] '  'mioH court, 


fh Century Spining and Honain Company Ltd. 45 ) bring 


oùt- the point. - We entirely agree with the learned Chief Justice 
‘of ihe Bombay High Court,- where. ‘referring to the argument of 
Sir Jamshedji “Kanga noted ` at page 424 -of the report, he said 
that “the fallacy -> in the argument lies in the assumption that” the 
"value of an eascment or restrictive covenant to the. persons 
entitled thereto i is the same s the amount - by which the existence 
of that easement or covenant depreriates the value“ of the land 
subject. thereto. - From what we have said the: third. proposition 
follows, It is- abát whtre the value of the easement is more than 
the sum deducted from the “full market value" of the sérvient tene- 
ment, which “is acquired, in making payment ‘to the owner there- 
of, the excess must be paid ‘by. the Government to the owner of 
‘the dominant ‘tenement, The view expressed by the Calcutta 
Improvement Tribunal inthe case noted at page 234 of the com- 


“mentary on. the -Land Acquisition Act by Rai Bahadur. M. -N. 


" Gupta has our- approval as it accords. with sound principles, 
Whether. in the circumstances of the case before us the respon- 
dents would be entitled to take out of the sum awarded’ by the 
Collector to the owners of the acquired premises any portion -of 
the amount at .which their easement, is valued by the Court, if 
that value exceeds Rs. 46s is, ‘however, a different question. The 
case therefore has to go ‘back, The Court ‘below: will issue notice 
upon the Collector under section 2c and then the Tribunal, that is 
the President and the Assessors, will. determine the question 
involved i in the CI8e,. namely, i — 


- (i) wh ether the respondents had eatement to light and gir in 
respect of. the all or some ‘of the windows and apertures over 
premises Nc. 12 Khangrapati Street, ’ 


—(u). -if so, what compensation ought to be paid to them in 
respect of their right, 


(iii) what ought to be the depreciation of the . "full market 
value” (Rs. gooo) of premises No.- ra Khangrapati Street on 
account of the burden of the easement of the respondents, * 

“If the Tribunal comes to the conc'usion. that! the value’ of the 
.easement.to the, respondents is more than Rs; 165, and if the 
depreciation by reason of the burden of that ‘easement on the 
. property: acquired be. assessed at more than that sum à further 
question sould:arise, in view ‘of the provisions of section a5 of 
the Land Acquisition ‘Act or- apart from: it; “namely whether the 


a (1941) 1. LR. 1942 Bom. 403 ' 424, 425.) 
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“whole of the amount in excess of- Rs. ae that P have to -be 


f ‘awarded to the respondents foi the value’ of their easement i$ .to 


be, borne by the. Province of Bengal or -part thereof is to be 
deducted. from the amount which the Collector had Awarded ta 
the owners of the acquired premises and paid to the respondents, 
and the balance by the Province of Bengal. The question also 
is to be decide 1 by the Tribunal, To prevent | misconception we 
` make it clear thát the referchce will have to be heard in’ the pre- 
sence of tha owners of the acquired premises and after notice to the: 
Collector and in his presence, if he chooses to appear. 

The result is that: the judgment and decree appealed against 
are set aside and the case remanded. The parties would bear 
, their respectiv: costs of t tbe appeal. The cost of the further 
— hearing is hereby c to be in E discretion of the Court 
below. : se ; Res 
Appeal ee : 


“BO. Re My a 
i ! Case remanded, ' 
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ics Irregularity — -Fallure of Court w send’ the application for exscution do the 


transferred Court. e 


The failure of the Sul! Canses Court. which. T the decree, to 
send.the decree to the Court to which the application for éxecution was 
transferred (the same Officer REN i be prosiding i in both Courts), is a 
‘© ‘mere itregularity: um es 
trs Poen Loke Nth Ray v. Mahim Chandra De (1) followed. Í CN 
Appeal by the Judgment-debtor. ` be Ba Ree se 


z 


- 1) "y Application forrexeca.ion of decree ? by the taspondenes n" 


+ o The other material facts appear from'the judgment. '. «^ 


ot 0 *Appeal from Appellate Order Noy 114 of 1943, against. the ‘ocder of 'G. 
rad K. Nag Esq , Additional District 'udge, and- Court of Bukurganj‘at Barisal, 
dated gist February, 1942, afirming that of, B.B. Bhaduri Esas adr 
Judge, ist Court, Barisal, dated 3oth August, 1941, . Bello 


(9) A ER. (199? Cale, 49» - 


tr. 
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"AR y ] l 2 Cit 
.3 _Mr. Siris Chandra Dutt for the Appellant. | -o — 
ii: Mr. Jitendra Nath Gua for the Respondent. P. 1943 ~ 
' "The following judgment was delivered « "s poses 
Henderson, J. :—This appeal is barred under the provisions The Beriss! Rindan 
"* of section 102 of the Code of Civil Procedure ; but inasmuch as ees 
` the ground taken can bé equally urged in revision, this is ‘a matter March, 5. 


“of only academic interest. 

_ The point wag argued in the court below as one of limitation 
"" though it is equally one of jurisdiction. l 
ka The last day for applying for execution was the rith of May 

1941. The application upon which the present execution pro- 

ceedings are going on was actually fled on the roth of May 1941- 

Therefore no question of limitation could possibly arise. à 

‘The ppint of juris dic:ion arises in this way. The decree was 

, passed in the-smll ciuse court and has been transfered for 
execution to the ordinary court. [D d» not think the question of 
jurisdictíon is in any way affected by the fact that. at this parii- 
cular time the same officer happened to be presiding over oth 
the courts. The application for transfer of the decree was made 
on the.7th of April 1941 before it was barred by limitation. 

Under Order 21 Rule 10 án application for execution has to be 
made by the decree-holder." The question is whether the failure of 
the court which passed the decree lo send it in time is a mere irregue 
larity or whether it affects the jurisdiction. Clearly if the decreas 

was never sent at all, the other court would have-no jurisdiction to 

proceed to execute it. E. 

"Now if this were a matter affecting the Jurisdiction it would 
clearly lead to most extraordinary results. Under Order 21 Rule 
6 the-duty of sending the decree for execution is placed tipo 
the court which is bound to send -certain papers and the decree z 
holder is not in- any way responsible for any sort of delays that 
might take place, and the clerks who had to prépare these papets 
are in no way "under his control [1 was decided by a learned 
Judge of this Court in the case of Loke Nath Roy yv Mahim 

` Chandra De (1) that a matter of this kind is a mere irregularitys. 

I myself am content to follow that decision. l i- 

The appeal is dismissed with cosis--hearing fee’ one gold 
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Limitation — Bengal Agricultural Debtors Act (Vil B.C. of 1936), section re a 


- Suit on promissory note, 


- The plaintiff alleges that he advanced RE 149 to the cere of the defen- 
‘dants. She executed a promissory note in his favour, _As the stamp | was not 
defaced it could not be admitted in evideace. The pratat’ now seeks to 
recover on the original transaction t - me 

i Held, that the limitation is saved under section 52 of. the ‘Bengal he hearer 
- Debtors Act, the debt being one While the case on the handnote was pend- 


~ _ ing, the plaintiff could not institute an independent suit on the original 


transaction. | - ` . 
Application for Revision ander section 25 of the Small Causes / 
Court Act by the Plaintiff | Y 4c wj : 


The material facis appear from the judgment. 
~ Mr. Chandra Sekhar Sen for the Petitioner. - 
Mr, Imam Hossain Chowdhury for the Opposite Party. 
f ang C. AS Nc 


, The following judginent was iei: 


Sul; 8- i “This Rule bas been obtained by the plaintif. He alleges that ` 
ce he advanced Rs. 149 (do. the mother of the defendarts. She 
executed a promissory note in his favour As the stamp “was mot. 


i pue. D a defaced it could not b2 admitted into evidence. . The plain now : 

Q1 0.1 noxa. seeks to recover on the original transaction. a 

i e S . THe. leatned Judge: delivered - a curious judgment. At ürst- he 
M E appears to be in favour of the case made by the plaintif. `- He-then', - | 
LN veers round towards the defence. In the end he is unable to make ., 


l vp. his mifid one wiy orthe other. EHe.solves .the difficulty by - 
saying that the’ plaintif cannot succeed on thé origiial transaction 
because he relies on the handnote in his deposition. The contene , 
tion of the plaintiff i is that the suit; should be retried. vu dh 

Mr. Chowdhury opposed the Rule-on two grounds, In the first 
'. plate, he contends that, no reliance was placed on the original = 


transaction in the plaint. Tue document, is certainly mat very | 


Civil Revision Case No. 297 of 1943, against the order of R. K. Das; Bad. , 
"E l - Munsiff, "and Court, Patiya (Chittagong) - (exerolsing the powers, of Court ot 
E on Causes), dated the a3rd November, £942. : ] : 


- n ! 
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happily worded. It is, however, difücult to see why the parties 


bothered to go into evidence if this'case was not made in, the plaint. , 


Itis quite clear that this objection did not ocenr either to the 
Judge or to the parties at the trial. Paragraph r of the plaint 
definitely refers to the actual transaction and describes the promis- 
sory note as a receipt. 
objection. ] 


` The second ground of opposition to the Rule was that the suit is 
barred by limitation: Itis not disputed that the suit is barred 
unless the plaintiff can rely upon. section 52 of ‘the Bengal Agri» 
cultural Debtors Act. In the application under. section 8 the 
plaintiff referred to the promissory . note, . Mr., Chowdhury' s com 
tention is that limitation is saved only with regard to the suit on 


the note: hence the claim on the original transaction is 
barred. " : 


Under T provisions of scction 52 the plaintiff may exclude (1) 
the period during which the debt in question.is the Subject-matter 
of any proceedings under the Act, and (2) the time during which 
the person interested in such debt was debarred by any provision of 
the Act from instituting the suit. 


_ the debt is one. 
before. the Board the plaintiff could not institute" an independent 
suit on the original transaction. Limitation. is accordingly saved 
under the provisions of this section. 


The Rule is made absolute. Theldecree’ of the lower Cour: 


dismissing the suit is set aside and I direct that it be retried by | 


some other Judge. By consent the trial will take place on the 


evidence already on the record with such omer evidence as either 


side may see fit togadduce. 


Costs in this ai be costs. in this suit hearing fee one eia 


' mohur. m ^ en 
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There is-no substance whatsoever in this 


In the present case there is not ` 
-one debt on the handnote and another on the origirial transaction a 
While the case on the; handnote was pending ~ 
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2 ] MN A - A mortgaged certain menrtert ee “an Ds ^rd. T'eeemher. 1020; in the form of an TN 
` Mi p a `. English mort eave’ tó H, “He KDE nri father On June 1c, 1022,- A 'granted-- di 
ELE ^: a lease of the property inst. ta “defendant” No * fora "term, e. 10 years, S 
uem ||. Bobtained a erre on “his Engl sh- morteyce- and in- exert an of this decree. — --. 
- eL + purchased the mortgage} Properties ire ding. “the rreperty In suit - on.14th — 3 
R ^ Mareh irgo Arter purchise, Rc htaned si mheliei! “possession - “af -the l : 
"E jb oen eo Drohsetise is ee Situs - but- cn. At emnt mg 10. takes Petual possession he: 
x E i E di«covered tra: EM Neo, Mas in p s“sessicn ol (he disputed Property- - 
. "Un | : "n on the basis of tne £30 xnh tawis yashna set cn (^5 section 65A of the. pt 
i "s d Ri. Transfer of Property Ack. wns iar pin i, ean Lu v Resta ae Aiter Bre death, : ! 
- Eom „the plaintiff; his- «són and Jegal I tie i: Gtoted. tha presen cuit SUN 


D Au ux -praying fót efectinent, of. ecforeart Bes som the oy y n Suit ata 
: ru 


: ht TM 
J. cotter s de Te N tapasse aha for memg pronis from him from the date: 2d ds £ AS acabe | 
RE SU WA LUE M. E 
i ue Paste of ctaual delivery of Béssesslon fom ad" . xm RUNS 
i eS E Dc P Held, „thai nm plaintif was Poeme to, get- -mesne profits as He posses . l . 
^ f `“ sion of* deféiéàntNori though under a lenge not binding-on.the frortgagee ` 
o> iu a was nót wrongful B ‘the exoiry of lease on Juné 15; 1942, MEET eee 
NC Appeals by the Plaintiff. —— — M Du M s 


_- l * Appeals from Appellate oe Nos, 1126 and I of 19413. against tho 
"s decies of S.. Ahmed Esq.; Subordinate - Judge, ard Court of .24- Pergaaas at - 


. Wo UU G Alipore, dated 27th Mav, 1041. reversing those - of B, N, ‘Mukherjee, Esg. 
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"Sait for ejectmant aal dor meine prosts (Appeal! No, 1126 of 
1941) and in the other appeal (Appeal No. Li] of 1941) suit for 


accounts against defendant No. 1 for the rents -and profits which - 


were appropriated by. him from the date when tho plaintiff's 
father obtained sy mbolical possession down to the date of his 
death. i i R 

Other material facts apear from the iae : 


Aessrs. Sitaram Banerjee aud Dezabrata - Mira for- the 
Appellant. 


No ont for the Respondents. . 


-— 


The following judgments were ne red s P. 
. Mukherjea, J.,;— The facts giving rise to these two appesa, 


which arise out of two analogous suis between. the same parties, 
may be shortly stated as foliowa = - 


One Chuntlal Jamadar mortgage! certain -properties to the 


C. A. "Y. 


plainuff's father, Nagendra Kumar Bose, in the:form of an English 


mortgage on Decemver 23, 19.9. The a amount. advanced on the 
mortgage bond wa» Rs. 45209. -On June 15, 1932, Cnunilal granted 
a lease.of the property in sun, w nich was included in the mortgage, 
to defendant -No. 1 iur a term of. 16 years, onam ànnual rental of 
Rs. 32. - Nagendra oolained a dec. es onthe basis of the mortgage 
instrument and t executor of. me same the mortgage |roperties 
were put-up LO sals and thes were putcaasel by “him on March r4, 
. 1936. Alter purchase Nagendra u3tuagd symbolical possession of 
the propeities ui dus COurs2 but o1 attempting to lake ‘actual 
possession he discovered dat defendant No. 1 was: in fos session of 


` the. disputed property Oi Lae vasls of the least which - being in 
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contravention ul sec:jon 65 of the Transfer of Property Act gas.not | 
` binding onthe mortgigze. Nagendra 1s now: sad and the plaintiff, — . 


his son and legal representalive, has instituted bath these suits. In 
title suit. No. 149 of 1939 the phan claimed to- eject “defendant 
No. 1 from the property in suu asa trespisser and to` recover 
- mesne profits from him from the date of his father’s death ull the 
‘Wate of actual delivery of possession, In the other suit which was 
registered as. Title Suit No, 295 of 1940, he prayed for accounts 
against défeudant No. ; of the rents and profits which were 
&ppropriated by the latter from the dite when the phanita 
- father obtained symbolical , possession down to the date of his 
death, 

. Both these sults ehe @ontested. dy defendant No. t. His 
substantial defence in suit No. 149 of 1939 was that Caunilal 
having granted the lease in the ardinary couree of manage.pant jt 
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was binding upon the A E and as a | lessee he had the right of 
redemption in- respect of this mortgaged property. ‘As he was not | 
made a party to the mortgage suit his right of redemption was not 
extinguished and the plaintiff had no present right to dispossess 


"him. -In the other suit his defence was that he was not in any 


sense liable to account to the plaintiff for the rents and profits of 
the property which he realised and that the suit was not maintain- 
able in law. 

-Fhe trial Judge averuled the TER in both the suits and 
decreed them in favour of the plaintifs. On-appeal the judgment 
was reversed and the lower appellate court has dismissed both 
these suits. It is against this judgment that these two appeals 
have been preferred. Second Appeal No. 1126 of 1941 being 


"taken against the decision in Title Suit No. 149 of 1939- whereas | 


~ -Second Appeal No. 1127 of the same year has been filed against 


the decision in the accounts suit. 

As regards Second Appeal No. 1126 of 1941, the only point 
for consideration is whether the learned Judge was right in 'hol- 
ding that as defendant No. r was not a party to the mortgage 
suit, the plaintiff was not entitled to recover possession of the 
property in the present suit. We may assume "for purposes of 
this case that although the lease was in contravention of section 
6A of the Transfer of Property Act and was not binding on the 
 mortgagee nevertheless the lessee had a right of redemption 
- under section 91 of the Transfer: of Property Act. We might 
. also agree with the Subordinate Judge that this right ‘of redemp- 
tion remained unaffected by reason of the lessee not being made 
a party to the mortgage suit. We do . not think however that on 
that ground alone the present. suit can be dismissed. As has_ 


' bee held in ,8 series of decisions of which the cases of Ganga Das 


' Bhattar v. Jogendra Nath Mitra (1) ; Jugdeo -Singh v. Habibullah 
Khan (a) ; Nihar Mala Debi v. Saroj Bandhu Bhattacharjee (a) 


‘may be taken as examples, the purohaser in a mortgage sale in 


such cases can acquire the property as it existed at tlie date of 
the sale discharged of the mortgage lien but subject to the rights. 
of those who were not made parties to the suit and he ean sue 
for possession subject to the exercise of the tight of redemption 
by such persons, ~The position undoubtedly „would have beert 


‘different if the equity of redemption was wholly unrepresented 


in the mortgage suit, but that is not what: has happened in the 
(1) (1907) 5 C. - 315 ; 11 C. W, N. 404 
3) 70907) 6 C. L. |, 612, ; 
dg, 49937 37 C, W, ‘ 


fe 
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past case [vide the case of Bidhuranjan Sarkar v. Soleman 
Pramanth (1) |. The result therefore is-that even on the view. 
taken by the Subordinate Judge’ he: would have given? the plain- 


.' tiff a decree for possession subject to thà exercise of the right 


ofredemption by defendant No. i. It,has been brought to' our. 
‘notice by Mr..Sitaram Banerji that the lease which was only for 
Io years expired during the pendency of this appeal. The lessee 
therefore has no longer any subsisting interest in the property 
' andhe has not appeared . before us to contest the appeal. In 
" these circumstances we do not think that any useful purpose 
would be served by giving him an opportunity to redeem at the 
present moment. 

We accordingly allow this — and. ,modify the judgmant 
of the lower appellate court, The plaintiff will be entitled to a 
decree for khas possession of the land in. suit. The prayer for 
mesne profits however wil be dismissed as the possession of 
defendant ‘No: 1 cannot Der said to be wrongful till the lease 
. expired, 

l As regards the other appeal, we are clearly of Opinion that the 


decision of the court of appeal below is right. As we have said, 


-. already, the plaintiff is not entitled to claim mesne profits either 
_. before or after the death of his father. -In these circumstances, 
_we think the lower appellate court rightly dismissed it, — 7 | 
^ "The result is that Second Appeal No, 1127 .0f 1941 stands 
dismissed. : 
As the respondents have not appeared in idu of these appeal 
` we make no order as to costs, 


Bau. J. :—I agree: f 

À. T..M. l 5. A. 1120 af rogr allowtd, 
l S. A. 1127 of 1941 dismissed, 

dy doin 73 G. E 85; an W:N. 883, 
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Appeal, i} lies—. iius: in the suit for sale P. certain property — 
- gaged by the surety in the security bord -Procedure to b3 follomed— 


- Civil Procedure £ ode. (- Act V of 1908), sections 2; 47). 1443 145 (6). Ded 
| A right of appeal cannot be founded on the ground of unis ess to 


“ 
= - 4 - 


parties i£. there be no appeal, D 
Order in an: ‘application in the sut for m of certain property mort- 


gaged in the security band by execution ol which the property, Ol the judg- 
mentdebtor attached bere judgment Mats released does not come either 
under the debnition ül ertet 1n bestion 2 , Seculon a or under section pera 
of- -he Civil Procedure Code. 


The proper procedure tc be followed by the plaintiff decree holder i is | that 
^lald down 1n clause tc; of section 145 oL the Code of Civil Procedure. Tu 


Ray Raghubdr Suga v. Gat dudra Bahadur (1) distinguished, 


Although it 15 impossible tu _cenloree the security bond as a mortgage, 
even if the surety has à right to“cemand toat the property referred to be 
- sold before an) Oller ste» Weis tukeun in CAccutiOn, if Cán be attached and 
. bold in ‘execution proceedings : z A : one, aa 


- 


~ 


_ AS regards an- application to. amend the szitioa and couvert it Jato an 


application for execution ; am 
Held, that the Court should- devils whether it could be considered as an 
- . Bpplication for execution belure thu date of conyers: ons- + "tm 


a 


-. . In such a cuse the ducree-holder nist iiy Oa the-piovisions of section. d. 
ofthe Linntatioa Act, i£ be cau being his case Within it 


Appen by ine P. antud Decree-holder. ^ — : 


Application in the suit for sale of certain property mortgaged 
by thy surely 1n tue security bond by the execuuon of Which the, 
"property Gt the. pus eM ar debtor attached before judgment was 
released. T 


Messrs, Pramatha Nath Mi tra ud  Khitindra Kumar Mitra - : 
fer the Appellant and Petitioner, 


--— 


*Appeal from Appellate Order No.'179 of 1941, with Apreta for 
Revibloa,. against the order of Maul Shahabuddin Ahmed, Subordinate 
Judge of 24-Perganaa, 3rd Court, at Alipore, dated the 10th Aprl, ` 1931) TR 


bffirming that ot S, C, Sen ups Esga Munsif, and ont ee dated the, 
Prd December, 1940, ; å 


Qj (919) L R. 461, A. 08, 


Vex m). eo mi. soune. | 


Messrs, Gopendri Nath Das and: Nagendra Bimar Duti fot 


the Respondents and "e Party. . 
zv aes g C E y. 
The i following aeaii ‘was delivered Dye pasi des 


Henderson, J. :— This appeal raises a question of proce» 
dure. The appellant is the decree-holder. “He took proceedings 
to attach a motor car belorg:ng to ‘the judgment. debtor’ before 
judgment: ‘One. Nut Behary Das opposed the attachment om the 
ground that he was a moitgagee. “The car was released on the 
respondents’ EXCCUUPE n eccurity bond. The arrellant has now 
filed an application i in the suit asking: for the sile of certain pro- 
perty mortgaged by ‘the respondent. in- the- sécuiit y bond. The 
Munsif rejected’ the application and. an rapped - to. the District court 
was dismissed. i - -- 


The first point for consideration is whether an “appeal is at 
all competent. I may note tha’ there i$ ^ 0n alternative application 
in revision. As the point in dispute can’ be taken equally well 
in either, this is chiefly a matter of. "enden: ic interest. Mr. Mitter 
has relied onsa decision of a Division Tx neh of the Madras 
"High Court in the case of o. 4yyesteami 4yyar v. SORRIAM 
mal (1). i _ 

The learned ‘Judges do not state Bodo wd prcvision of the 
Code such an appeal is competent. If I have understood their 
jüdgment correcily, they thought that - ‘it would be unfair to the 
parties if there were no appeal! and hence held that.there was one, 


With,all due respect to this opinion, it is, in -my judgment, ‘impose ` - 
sible to found a Light of appeal.-on ary such ground. "The. case - 


is clearly not within section 47 or section 144 of the Code. Tha 
respondent was not and could not bea party to the suit, -I find 
it impossible to bring the order within the defimt:on of a decree. 
) shall, therefore, deal -with the matter on the alternative B apn 
cation. . 


The procedure adopted by fhe: dccrec- nolGer « case. ch the 
decision of the Privy Council in the, case of Raj Rothulas Singh 
v. Jat Indra Bahadur Singh (2)' ‘That was a very unusual case. 
The surety did nct undertake any persoval liability. He execus 
ted a document charging ceitain prorerties in favour of the court. 
Their Lordships held that- section 47 O3 section 744 could ad 
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apply. No suit could be brought as there was no person com- | 
petent as mortgagee to institute a suit. In these circumstances, 
the only mode of enforcing it was for the court itself to make an 
order in the suit on an application to which the sureties m were par- 
ties for the sale of the property. 


"The present case comes within the terms of section r45 (c) 
of the Code. Mr. Mitter contended that the personal liability 


"was only contingent. In my judgment, this would be an unnatural 


interpretation of the bond. The surety made himself personally 
liable upto Rs. 1,600, and in addition, mortgaged certain pro- 
perties as security. Then, in'the second place, although it is 
impossible to enforce the boni. asa mortgage, even if the surety 
has a right to demand that the property referred to be sold before 
any other steps are taken in execution, it can be attached and sold 
in the execution proceedings. 


Finally, Mr. Mitter asked that he might be allowed to amend 
the petition and convert it into" an application for execution in 
order to avoid- difficulties with regard to limitation. Even so, 
the court would have to decide whether it could be considered 
as an application for execution before the date of conversion. 
This isa case in wbich the decree-holder must rely upon the 
provisions of section 14 of the Limitation Act, if he san bring hir 
case withir it. 

The appeal is dismissed as incompetent, with costs,—hearinge 
fee one gold-mohur." | 


The spplication is rejected. 


4 


A. T. M, ~ Appeal and Application 
tor Revision dismissed, 


Vor. 19. T aT : ror 
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Before Mr. Justice B. N. Raw and Mr. Justice ` 


C, C. Biswas. 
; Civit. 
NIRODHINI (alias) NIRODI SANGAMA : dian 
NANDA SANGAMA AND OTHERS.* E. Fuly, 15, 16. 


pi of Mysisntingk-Mollérkond = Afonin by 
members of the clan— Plaintiff £o show better title. . 
The law of inheritence amongst the Garos of Mymensingh is that upon 
the death of a widow her property goes to her daughters, if any, and in their j 
‘absence to another woman of the clan appointed by some of its members. 
Major Playfair's monograph on "The Garos”, 1909, referred to. 
A acquired certain lands by his personal labour as well as with borrowed 
money. Upon his death, they passed to his widow, who died leaving sons, 
two sisters and a sister's daughter. A- suit was broaght by one of the sisters 
and sister's daughter, claiming the estate on the allegation that they are $ 
entitled to it in preference to the sons of the deceased under Garo custom 1: 
Held, that the suit fails, as neither of the plaintiffs claims to have been 
^ appointed by some of the members of the clan, though it may be that accord- . 
ing to Garo custom no man can inherit property under any circumstances 
whatever, The plaintiffs have to prove a better title than the sons of the 
decgased. 
Appeal by the Plaintiff No. 1. 


Messrs. Birendra Kumar De and Gopesh Chandra Chatterjee 
for the Appellant. i 


Dr. N. C. Sen Gupta and Mr. Saiya Priya, Ghose for the Res- 
dents. : 


The following apenas were delivered s 


Rau,.J. :—The only question in this second OH is as to July, 16. 
the customary rule of inheritance amongst the Garos of Mymen- n 
singh. The facts are simple. The parties belong to the Sangama 
clan or sect of the plains Garos of the Mymensingh District as 
distinguished from the hill Garó« One Kanai acquired certain 
lands by his personal labour 7% well as with borrowed money. 
There is no dispute now that upon his death they passed to his 
widow, Indramoni, who however lr. later the same day, leaving 
some sons, two sisters and a sisters daughter. Plaintiff No.r is 
one of the sisters and plaintiff No. 2 is the daughter of the other 

` sister. They claim the esfate alleging that [they are c ehtitled to 


"od 
2 * Appeal from Appz: ae Nereo No, 1171 of 1940, against the decree “of 
Bs Probodh Chand- * hose, Subordinate’ Judge ` of Mymeüsingh, . ahd 

Court dated 8th May, 1940, affirming that of Sailendra Nath Chatterjee Esq. 


Munsif, 4th Court, Netrokona, dated goth September, 1939. 
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it in preference to the sons of the deceased under Garo custom. 
Both the courts below have dismissed the ‘suit. The finding of 
the lower appellate court asto the oral evidence in the case is 
this; “The evidence of the witnesses examined by both sides 
does not seem to be quite reliable on the question of the custas 
mary law on the point. Their knowledge is not derived from 
sufficient actual experience or from ‘authoritative books or from 
any strong tradition and the oral evidenee on this point ‘is very 
meagre.” Weare thus driven to other sources. Three authoti- 
ties have been cited before us on behalf of the plaintiff appel- 


The first is Major Playfair’s monograph on “The Garos”, 1909. 
After pointing out ‘that the Garos.are divided into certain clans 
.or “motherhoods”, the author. goes on to describe the law. of in- 
cheritance in these terms: -"The.law of inheritance may be briefly 
stated to be. that property once: in a motherhood, cannot’ pass 
‘out of it. A woman's children are all of her machong (mothër- 
hood), and therefore-it might at first nppear that her son would 
satisfy the rule ; but he must marry a woman of ‘another clan, 
'and his children would be of their mother's step, so that, if be 
inherited his mother’s propertv, it would pass out of her machong 
in the second generation. The daughter must therefore , inherit, 
and her daughter after her. or failing issue, another woman of the 
clan aprointed by some of its members". 

— Applying-these rules in the present case it would follow that 
upon Indramoni’s- death her property would have gone to’ her 
daughters, if she'had any. But as she had no daughters, the 
property would devolye upon another woman of the clan appoin- 
ted by some of its members. Neither of the plaintiffs im this 


. suit c'aims to have been: so appointed by any members, of the 


clan. It may be that according to the -Garo custom -no man can 
inherit property under ary circumstances whatever ; nevertheless 


- this does not assist the plaintiffs, because- they- have to prove. a 


-better title than the sons of the deccased, which they have “not 


succeeded in dcirg. : ~- 
.The next authority clied before us is a small publication on 


; Garo - law by the Reverend C. D, Baldwin, "dated . 1933. -The 


-authar is fin Australian Bap: ist Missionary of the Mymensingh 
District and does not himself claim his work to be authoritative, 
. Even SQ, what be says on the subje ect docs- not assist the plaintiffs, - 
-This is what he saya: “It should be remembered that no "Gag. 
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whatever a Garo boy may earn or receive, whether he be of age 


or not, ‘is really th: property of his mother ot sister: Should he | 


marry, whatever hé gets will beconie his wife's property, Or, after 
het death that of her daugiter: In the event of his mother’s death 
or that of his wife or daug iter or sisters, as the ‘case may be, the 
propérty will’ become that ‘of the nearest maternal woman tela- 
tion?- According to this rule, if Kanai had died without. leaving . 
a móthér or wife Or daughter or Sisters surviving him, his pro- 
perty would have devolved upon .his. nearest maternal woman. 
relation. But tne rule ts of no issistance to us in the present case 
for the purpose of deciding who inherited. Indramonrs property 
upon her death. — ^ i 

Finally the plaintiff appellint cited the Bengal District Gazetteer 
of Myibensingh by- Mr. (now Sir) Frederick A. Sachse. . There - 
‘isonly one short paragraph on inheritance in this book which . 
18 of no assistance in the present case. For further information | 
the author refers the reader to Major Playfair's ` monograph _ which — 
we have already mentioned. 

The result is that neither on the oral evidence’ produced not 
on the authorities cited have the plaintiffs succeeded i in establishing 
their Own title to the disputed property. i 

Fhe appeal must therefore be pd with costs, - 


Biswas, J. :—I- mS 


ACT MS”. l k p dismissed, 
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: BABUR ALI SAPUI (a/as) BABUR ALI SIPALF 
Second appeal —1f lies—Order settisg aside the order of primary Court that . 
the Court was without jurisdiction in making a reference to arbitration— 
Procedure, s DO 


- There’ was a reference to arbitration while Schedule it of the ‘Code, vf 
Civil Procedure was stillin foce. The primary Court’ made a decree in 


*Appeal’ from: Appellate Decree No. 622° of 1941, with Application, 


against the deċree of Babu P,:N. Gupta, Additional’ Subordinate Judge ‘of `` 


24-Parganas, 2nd Court, at Alipore, dated 19th February, 1941, reversing that 


- 


of Babu'A, B. Sjàm, Munsif, ist Court, Bafuipore, date a3rd Septem . 


ber, 1942. 
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accordance with the award. On appeal by the plaintiff, the lower appellate 
Court set aside the order on the ground that the reference to arbitration was 
without jurisdiction : : 

Held, that no second appeal lay, The remedy of the party was to apply 
to the High Court under section 115 of the Code of Civil Procedure to set 
aside an order of the lower appellate Court as being without jurisdiction. 

That no appeal lay to the lower appellate Court, 

Ghulam Khan v. Muhammad Hassan (1) followed, 

That it was not »nough for the petitioner in revision to show merely 
that the order of the lower appellate Court was made without jurisdiction. 
He must further show that the appellant in the lower appellate Court would 
have failed, if instead of filing an incompetent appeal, he had applied in 
revision under section 115 oi o. 726 Vode of Civil Procedure. 

Appeal and Application for Revision by the Defendants. 

The suit was in connection with a boundary dispute. 

The material facts appear from the Judgment. 

Mr. Bibhuti Bhusan Bhattacharjee fox .he Appellants as well as 
for Petitioners, 7 

Messrs. Nitya Ranjan Biswas, Prafulla Chandra Nag and 
Srijit Kumar Ganguly for the Respondent as well as. for the 
Opposite Party. 

The following judgment was delivered : 

Henderson, J. :—This appeal is by the principal defendants 
Nos; rto 6. There was a reference to arbitration while Schedule 
II of the Code of Civil Procedure was still in force. The Munsif 
mgde a decree in accordance with the award. The plaintiff 
appealed. The Subordinate Judge set aside the order of the 
Munsif on the ground that the reference to arbitration was without 
jurisdiction. ‘I'he contention of the appellant is that the appeal 
in the Lower Appellate Court was incompetent. 


There has been a great divergence of judicial opinion on the 
question whether in such cases a second appeal lies Until the 
matter is settled one way orthe other bya Full Bench, parties 
will be compelled to file both an appeal and an application in 
revision in every case. That has been done in the present 
case. 


My own view is, as I have stated. previously on many occas - 


sions, that no appeal lies, I find it difficult to persuade myself 
that a second appeal can be created by something done in a 
District Court without jurisdiction of any kind. One of the main 
reasons for the enactment of section 115 of the Cade isto deal 


(2) (1901) l, L, Re ag Calo, 167 ; L, Re 29 1, A, She 
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withjmatters of that kind. „Parties are entitled to ask the Court 
to interfere under section 115 and set aside an o d:r E by an 
appellate Court without jurisdiction. 

The question therefore is whether the appeal in the Lower 
Appellate Court was competent. Unfortunately on this point too 
there has been a conflict of judicial'opinion. The main objec- 
tion to the decree of the Munsif was that the reference to arbitra- 
tion was without jurisdiction. The conflicting views are illustrated 
in the judgments given by Mukerji, J and Mitter, J in the case 
of Golenur Bibi v. Abdus Samad (1). In view of the Opinions of 
the other High Courts the weight of authority is certainly in 
favour of the opinion expressed by Mukerji, J. It appears to 
me to be set at rest by the decision of the Privy Council in the 
case of Ghulam Khan v. Muhammad Hassan (a). That decision 
dealt with the provisions of section s22 of the Code before 
amendment, which provided that no appeal shall lie from any such 
decree except in so faras the decree is in excess of or not in 
accordance with the award. Their Lordships pointed out that 
it would be doing violence to the plain language and the obvious 
intention of the Code to: hold that an appeal lies on other 
grounds. These observations apply with equal force to the provi- 
sions of Schedule II, Paragraph 16, 

Now it is not enough for the petitioners in revision. to show 
merely that the order of the Lower Appellate Court was made 
without jurisdiction, They must go further and show that the 
plaintiff would have failed if, instead of filing an incompetent 
appeal, he had applied to this Court in revision under see: 
tion r15.' 

I am quite satisfied that the learned Judge was right when he 
paid that the reference to arbitration was invalid. It was madd 
‘on the application of the plaintiff and defendants Nos. 1'to th 
The suit is in connection with a boundary dispute. The plains 
tiff has purchased a certain plot south of Dag No. 2557 in execu 
tion of a decree. His case is that the principal defendants are in 
actual possession of plot No. 2557 and have encroached on his 
plot. The point that had to be settled was the boundary between 
Dag No. 2557 and the plot purchased by the plainuff, , 

The pro-forma defendants Nos ro to 14 were the.corürhoh 
landlords of both the plots, Defendants Nos. t to 6 apparently 
deny that defendants Nos. 7 to 9 have any interest in plot 

(1) (1930) I. L. R. 58 Calc. 628, 

(à (8901) L Ls Re 29 Cale, 167; L, R, 891, A, ft 
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No. 2557. Defendants Nos. 7 to 9 however were impleaded on 
an allegation that they are co-sharer$ with defendants Nosi‘r to 6, 
They filed a written statement in Which they alleged that they. 
are to-sharérs but they denied that they themselves were perso- 
nally iable for the encroach nent, af any [tis thus quite plain 
that all the parties to the suit are interes ed in the boun lary line 
between plot No. 2557 and the plainuff’s plot. It was therefore 
necessary for them all to join before the case could be brought with- 
in the terms of Schedule 1I, paragraph r. 

The only question thercfore that remains is whether I would: 
have been prepared to interfere under section 115 at the request 
of the plainuff. I should certainly have inteifered. on an appli- 
ca ion by any of the defendanis Nos, 7 to r4}. Mr. Bhattacharjee 
however pointed out that the plaintiff was a party to the reference 
to arbitration, that he took puit in it and that he lost itand is now 


- trying to back out of ıt. [n these circumstances I should not have’ 


been prepared to help him in revision, 
The appeal is dismissed as incompetent. 
In revision I set aside the order of the Subordinate Judge and’ 
restore that of the Munsif, l 
I make no order as to costs (either in appeal or in revision) in 
this Court or ın the Lower Appellate Court. 
Ay T. M, Second appeal dismissed ' 
Kule made absolute, 


CRIMINAL REVISION, i 


dole Mr. Justice N. GŒ. A. Edgley and Mr. Justice 
xd. N. Sen. 


DWIJAPADA SINHA 
LA E 
BRAHMAPADA GHOSE 
AND CONNECTED REViSION PEIITION, 


Criminal breach of trust—Criminal misappropriation—Owner af property 
Contract af sale. 


The petitioner Dwijapada isdn employee in the firm of Ghosh & Co., wid 
are brick makers and part of his duties consists in writing some'of the books ` 
` N 


* Criminal Revision Cases ‘Nos, 790 and 794 of 1942, against the idea 
ef S, Wazid Ali Esq., 3rd Presidency Magistrate, Calcutta, dated 31at July, 
1942, 


Vot. 79. i niea court. 


of the. firm. The other petitioner Nagendra is the sole proprietor of the firm 
Dutt & Co. who deals with building materials. If is alleged that Ghosh & Co. 
on certain dates sent bricks to Dutt & Co. which Dutt & Co purchased. The 
latter refused to pay for them on the ground that they had never received 
those bricks. Evidence was given as to receipt of bricks.by Nagendra 
Evidence also was given that the petitioner Dwijapada did not enter these 
deliveries in certain books of the firm Ghosh & Co. and the suggestion 
appnrenty is that this was.dooe in collusion with the petitioner Nagendra, 
. On those facts Dwijapadi was tried ona ch rge of criminal breach of trust 
with respect to some bricks and Nagendra with abetting him in the commis- 


sion ‘of that offence.- The conviction, however, was under different , 


- goctions : mE - 
` Held, there cannot be any criminal’ breach of trust or criminal misappro» 
priation in respect of the bricks, inasmuch asthe bricks became the property 
— of Nagendra as soon aa they were appropriated to the contract of sale between 
‘Ghosh & Co and Dutt & Co. 
Applicition for Revision under section 439 of the Code of 
Criminal Procedure. ' 


Messrs. S. S.. ` Mukherjea, Bhupendra Nath Mukherjee and 
Ĝautam Nath Chatterjee for the Penuanes i puM in 
“No. jga. -- 

Messrs. N. K. Basu and Ajoy Kumar Basu for the Petitioner 
Nagendra in No. 794- 


No one for the Opposite Party in » No. 799. 


Messrs. Protodh Chandra Chatterjee and Pashupati Bhatta- 
ch en for the Opposite panty in No. 794. - 5, 


C. A Y. 
The following judgments were delivered: 


Sen, J. :—These two Rules have been obtained by Dwijapada 
Sinha and Nagendra Nath Dutt. Dwijipada Sinha was tried on a- 
-charge of criminal breach of trust with respect to some bricks and 
Nagendra Nath Dutt was charged with abetting him in the commis- 
gion of that offence. The convietion, however, was under different 
sections. Nagendra Nath Dutt has been convicted of having 
committed criminal misappropriation with respect to the aforesaid 
_ bricks and sentenced to pay a. fine of Rs. 200. Dwijapada Sinha 
_ pas been convicted of abetting the aforesaid crimina] misapprapria: 

tlon and sentenced to six. months’ rigorous imprisonment, 


The case for the prosecution briefly is this : There i is a fra 


‘known 8$ Ghose & Company Who are: brickmakers. Dwijapada 
Bine ees the orld f. and put — hig ou 
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consists in writing up some of the books of the firm. Dutt & 
Company is a frm dealing in building materials and the petitioner 
Nagendra Nath Dutt is the sole proprietor of that firm. These two 
firms had previous dealings, Ghose & Co. selling bricks to Dutt & 
Co. It is alleged that in the course of these transactions Ghose & 
Co. on certain dates sent bricks to Dutt & Co. which Dutt & Co. 
had purchased. Later Ghose & Co. sent bill for the price of 
those bricks. Dutt & Co. refused to pay the bill on the ground 
that they had never received those bricks. These are the main 
facts upon which the prosecution is based. - Evidence was given to 
show that Nagendra Nath Dutt himself received the bricks, signed 
the Chalan showing receipt and paid certain expenses in connection 
with the delivery of the bricks. It is said that these Chalans or 
receipts have disappeared. Evidence has also been given that the 
petitioner Dwijapada Sinha had not entered, these deliveries in 
certain books of the firm Ghose & Co. and the suggestion 
apparently is that this was done in collusion with the petitioner . 
Nagendra Nath Dutt, 


Now, upon these facts we find it extremely difficult to under- 
stand how a charge of criminal breach of trust could have been 
framed or how the conviction ina charge of criminal misappro- 
priation can be supported. If the case for the prosecution ‘be true, 
then the bricks became the property of Nagendra Nath Dutt as 
soon as they were appropriated to the contract of sale between 


y 


‘Ghose & Co. and Dutt & Co. In this connection I would refer to ; | 


section 20 of the Indian Sale of Goods Act. The bricks being the 
property of Nagendra Nath Dutt there could be no criminal breach 
of trust or criminal misappropriation in respect thereof. It may be 
that the petitioner have committed some other offence but it is 
difficult to appreciate upon the evidence adduced what other offence 
could have been committed by them and they cannot possibly be 
convicted of some other offence without their being given notice of 
what that offence is. The learned Magistrate apparently found some 
difficulty in coming to his conclusion regarding the offence com- 
mitted. He arrived at no clear finding on this matter. All that he 
eva is this :— 


The two accused have obviously been doing in ths eye of tha 


Somana to makoa little éxtra incoine for thémselvss. UNS 


AMT a 


14% ot! alt : 

Swe atecndt s aivdte that a ‘fading of this desc dpa "Can BS "the 
basis of any conviction in a criminal case, 

In these ciigimsting>s we myst set aside the convictions 
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. CRIMINAL. 
and sentences. passed upon the Ani and direct their x 
acquittal. e E 
The fine, if paid, shall be T i Dwijapada Sinha 
If in custody, the petitioners shall be téleaséd forthwith. Brahmapada Ghose. 
The Rule for enhancenient i is discharged. som, F, 
Edgley, J, :—I agree. ms 
A. T. ace l i Conviction set aside : 
; Rule for enhancement discharged. 
PRIVY COUNCIL. 
PRESENT: Zord Porter, Lord Justice Goddard’ eu. 
Sir ‘Madhavan Nair. 
VENKATARAMANA AYVAR AND ANOTHER P. C. 
. NATESA PILLAI AND OTHERS: Jb 4s 


i 


Code of Civil Procedure (Act V of 1908), Order 21, Rules 67, 69. *o—Sale-fixed 
on a ceríain date continued from day to day— Application for stay of sale on ^ 
i ground ‘of insolvenéy dismissed —Appeal to District Fudge and interim 
stay—Agreement for continuing the sale from day to day till the date of 
di sposal— Executing Court informed of the agreement and costs jut ín fer x: 
continuing the sale Order by Execiting Court made after fhe date fixed for 
sale—Sale on the last date fixed by agreement on dismissal of appeal, if 
ilegal or irregular-—Necessity for fresh sale proclamation, . «. 


The 1st appellant obtained a decree against the respondents and in ‘an 
execution proceeding the date of sale was-fixed on the 8th July but as no bid 
was forthcoming on that date, the sale was by order of Court continued from 
day to day down to 'acth July and. on. that date an order was made 
directing the'sale to'be continued till the sth August, ‘Meanwhile. the f fespon- 
dents made an unsuccessful application to the Executing Court to stay the ‘sale 
on the ground of insolvency but the application : having- been “dismissed ‘an 
appeal was filed on the 2nd August to the District Judge. Before the Coórt'of 
District Judge an agreement. was entered Into between the Advocates of parties : 
with-regard to application for an interim stay to the effect that the sale would 

de gentinueg sil the 13th August on which date the appeal was due to be 
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keard, On the Sth August the decas sides informed the Executing Court of 
the agreement sand paid the necessary fee for continuing the sale till the 12th 


August. No order for continuance of the sale was made on the 5th August -` 


(date fixed for the sale) but on the 8th August the executing Court made an 
order,that;the;/sale be continued till the rath August. On the i2th August, 
the appeal was dismissed and the property was sold at a fair price to the and 
appellant ; E 


Held (1) That in view of the agreement of the 3rd Avgust -and the de of 
th August which effectively continued the sale till the 12th August, there was 
no material irregularity i in the proceeding still less an illegality. 


- (a) That no fresh proclamation was necessary as the sale continued from day 
to day and was never adjourned, \ 

Privy Council Appeal No. 30 of 194a by the Decree-holder and 
Auction-purchaser against the judgment and decree of High Court 
of Madras reversing those of the Subordinate J udge of Mayavaram. 

Application for setting aside sale. 

The material facts will appear from the judgment. 


Their Lordships’ judgment was delivered by 

Lord Justice Goddard :—This appeal arises out of an applica- 
tion by the respondents, who are judgment-debtors to set aside 
the sale of certain lands belonging to tnem sold under an order of 
the Court and which were bought by the second appellant The 


-application was made in first instance to ‘the Subordinate Judge of 


Mayavaram, who refused 1t ; oa appeal, the High Court of Madras 
reversed his decision’ and set the sale aside on the ground that it 
took place on a date Subsequent to the latest date prescribed by 
the Court for the sale and was therefore illegal. 

There is nu dispute as to the facts which can be quite shortly 
stated. The rst appellant had obtained judgment against the 
respondents for something over Rs. 25,000 and interest. He 
applied to the Court for an order by way of execution for the sale 
of the tespondants’ lands and on 8th April 1935, the Subordinate 
Judge made the order and. directed a proclamation of sale to be- 
made and fixed the date of sale for 8th July. The sale was duly 
proclaimed but on the day fixed for the sale no bid was forth- 
coming and the sale was by order of the Court continued from day 
to'day down to 29th July, and on that. day.aa order was made 
difecting the sale to be continued till 5ih August. Meanwhile on 
7th July. the respondents had made an application to the Court 
to stay the sale on the ground that he was insolvent. The Subs 
ordinate Judge had dismissed’ the application on roth July. 
Qn and HM. three days before the day fixed for cloilüg the 


£ —~ - Wf 


-— 


Now. 194. ^ TRIff COUNCIL. | (od 


sale, the paste fled an appeal to the Court of -the District TES 
Judge against the refusal to stay the sale and in his petition he . 1944. 
asked that an interim stay might be ordered pending the disposal Venkataramenn 
of his petition. -The next day; 3rd August, an agreement was made Ayyar 


with]regard to the application for an interim stay between the Natesa Pillai. 
Advocates of the respective parties which was duly endorsed cn 
the petition. It-was in these: terms : “On behalf of the decree-holder 
1 (tbat,i is the Advocate for the decree- -holder) undertake to have the te 
execution sale carried on from ‘day to day till rath instant. " The 
endorsement by the respondents’ Advocate was “ In view of ue 
undertaking of the respondent I do not now press this petition. ’ 
Nothing could be clearer than this. The parties agreed that the 
sale was to be continued from sth August to rath August on which 
date the appeal was due to be heard as it in fact was. On the 
same day, 5th August, the appellants’ pleader lodged a memo, in. 

ithe Court of the Subordinate Judge, reciting the agreement and 
paid the necessary fee for continuing the sale for -one week from - 
that date. It does not appear that any order of the Court was made 
on that date for the continuance of the sale, and their Lordships 
assume that none was made, buton 8th'August the Subordinate 
Judge did make an order that the sale be continued till 12th Atigust, 
which was in accordance with what the parties had agreed. On 
that date the appeal was dismissed and the property was thereupon 
sold to the and appellant ata price which both Courts below have 
found to be the full value: so the respondents have in any case 
sustained no injury. They then applied to the Subordinate Judge 
for an order setting aside the sale, apparently on the grounds that 
it was illegal for the sale to have taken place on 12th August when 
by the order of 29th July the 5th August bad been appointed as 
the latest day for closing the sale and also on the ground that 
there had been no proclamation of the sale for rath August. The 

| kSubordinate Judge, as already stated, refused this applieation, but 
the High Court in reversing his decision held that the sale was | 
entirely illegal. . In this judgment they said i— 

“ But there was.no. sale on sth August Nor was the auctlon 
closed on that date. On that day, the decree-holder represented 
that the auction sale should b. eontinded for another week ard 
deposited Rs. 3-8 for the expensds of conducting the sale on sevdd 
more successive days. The Court passed no order oa this request 
other than an order that the money so paid should be accepted... 

The Coutt’s action in not selling the property on $th August of 


concluding the sale on that day was highly itregular inasmuch ap 


Lord Justice 
Goddard. 
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it had been widely proclaimed that that was the latest date of sale. 


“Its action inselling the property ona date subsequent to that 


date was positively illegal." 


It will be observed that the High Court make no reference to 
the agreement bet ween the Advocates of the respective parties for 
the continuance of the sale but appear to treat the malter as though 
the appellants’ representative had obtained ex-parte.a continuance | 
of the sale. Nor do the Court make any reference to the order of 
8th August and their Lordships can only suppose that these two 
important facts were not brought to the attention of the Court as 
they cannot think that, had they been, the appeal would have been 


. allowed. In view of the agreement and the order of the Court 


their Lordships are unable, to see that there was any material 
irregularity in the proceedings, still less any illegality. It was 
contended before the Board that as no order for the continuance of 
the sale was made on sth August, the order of 8th August was too 
late and therefore ineffective but thàir Lordships cannot accept that 
argument. Even assuming that in view of. the agreement between 
the parties any order was necessary, and itis not to be taken that 
in their Lordships’ opinion it was, they are of opinion that the 


agreement come to on 3rd August, coupled with the order of 8th 


August, effectively continued the sale to rath August. It may be 
observed that the sale was never adjourned ; it was all along 
continued from day to day and consequently no fresh proclamation 
ever became necessary. i 

Their Lordships will humbly advise His Majesty that the appeal 
should be allowed; the order of the High Court set aside with costs, 
and the order of the Subordinate Judge restored. The respondents 
will pay the costs of the appeal. 


A. K. D. G. Appeal allowed. 


cd 
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FEDERAL COURT, | > > - 


PrN Sir Patrick Spens, Chief Justica, Mr. Justice -S, 
‘Varadachariar and Mr. Justice Zafrulla Khan. 


THE RANK OF COMMERCE LTD., KHULNA 
9. l 
NRIPENDRA NATH DATTA. 


AND THREE OTHER S TECTED APPEALS, 


Qu APPEAT, FROM THE HiGH COURT oF JuDICATURE AT Fort 
WILLIAM IN BENGAL.] 


Ultra Vires—Bengal Money Lend-rs Act (X B.C. of bud seciións 30, 
$6, valid and operative. 


Sections 20 and 36-of the Bengal Pies Lenders Act are valid and opera» 

ative. These sections ara severable from the -rest of the Act. The Bengal 

Money, Lenders Act 1s in some, respects at least slira vires of thé provincial 
legislature t Amulya Rrishna Basu’s casa (1). i 


- Entry 38 of List I, Schedule VID of the Constitution Act is limited to 
laws which affect the conduct of the business of bank qua banks, and hence 
sections ^0 and 36 of the Bengal Money Lenders Act are valid and tha liabiit- 
'tles of the debtors, are fixed, with reference to the provisions: of these 
sectloia, í 
ii _ Federal Court Civil Appeals Nos. I to IV of 1944. 
My. P. C. Basu, Senior Advocate, Federal Court ( Mr. Sris 
Chandra Dutt, Advocate, Federal Court, with him) insty uchd D 
Mr. Ganpat Rai, Agent for the Appellant. 


00 MrS. M. Bose, Advocate-Genéral of Bengal. (M. X. K Ba 
Ådvotate, Federal Court, with him) instructed by Mr. È. Banerji, 
Agent, intervened on behalf of the Province af Bengal for „tho Inter 
„Vener. . 


The Ressonasats did not enter appearance. we 4 
, ‘The following. judgment was delivered by i TE 


E. :Spens;'€: J.:—In this batch of appeals “algo, the- question: for 
decision relates to' tlie validity and opératióri of ‘séctions 30 and 
36»of Thè Bengal Money-Lerider’s Act, 1940. ‘In thése cases 
however, the lender's rights, though based on promissóry notes, 
tad passed into claims under decrees before. the enactment of 
the-Act. They. aie thus- ad'idem with Amulya Keishna Bai 
Case (1). In the ordinary course, we should have contented 
ourselves with merely following that decision But. ag Pu "the 
G) [1944] F.C. R. 186, - a HS six 
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connected batch (Civil Appeals Nos. V to XI of 1944) we have 
held that the Act is In some measure invalid, a further contem 
tion which was left open in Amulya Krishna Bass Case (1) 
must be consicered, n/s., that if the Act is in some respects at 
least s/frn pires the provincial legislature, it must be held to be 
wholly invalid. Weare of the opinion that in the present case, 
the part of the Act which we have held to be invalid is severable 
from the rest of the Act and that the Act cannot be held to he 
wholly void, 

Tt, was next contended that certain provisions in the Act which 
affect banks were also s//ra vires the provincial legislature as inter- 
fering with the matter of entry 38 of List T, “banking, that is to 
say, the conduct of banking business by corporations.” Attention 
was in this connection drawn particularly to the provisions of 
*eetlon 2 clauses (r) and (12) (7) and sections 3, 8 and 13. Rely- 
ing upon the decision of the Judicial Committee in Tenant v. Union 
Bank of Canada (2), counsel for the appellant argued that these 
“sections constituted a serious interference with the conduct of bank- 

ing business in the province. These provisions however do nat 
directly affect the present case as the decrees to which they relate 
had been obtained before the passing of the Act. The question of 
their invalidity is raised here only to support the argument, that 
if some portions of the-Act are invalid the legislation as a whole 
must be held to be invalid. In the view that we have already 
expressed on the question of severability, which we should have no 
difficulty i in applying to the provisions in question here, we are not 
prepared to accept this contention. We accordingly express no 
Opinion on the question whether these particular sections are valid 
‘or not. . 

The validity of seeniori 30 and 36 of the Act was also impugned 
on the ground that even these provisions affect the subject df 
“banking”. As the ‘liabilities of the debtors in these cases have 
heen fixed with reference to the provisions of these sections it is 
necessary to deal with this contention separately. Our attention 
was drawn in this connection to certain observations of Duff C. J. 
jn Reference as to Validity of the Debt Adjustment Act, Alberta 
(3). A number of objections to the validity of the legislation 
then in question were considered by the Supreme Court in that 


‘case, but when the matter went on appeal to the Judicial. Com» 


(1) [1944] F.C. R. 135. 2003 
. (2) [1894] A, C. 31. per eee E 
(8) [1942] 9, C. R, (Can.) 51, . 


Fl ne me eens 


it “fo oem ; 
Yo. T Heb coule 


mittee in Attorney-General for Alberta v. Attorney-General Jof 
_ Canada (1), their Lordships dealt with only one objection (not 


, Ielevant to the present case) and expressed no opinion on the 


_ other points. It has been argued before us that as the: applica- 


tion of sections 3o and 36 of the Act will greatly reduce the amount- 


which a bank can recover in execution of decrees obtainéd by? 


it, these provisions must be held to constitute a serious interference’ 
^ with the conduct of banking business. This contention seems .to 
“us to rest on an unduly wide interpretation of the. expression. 


“conduct of banking business’, A law of limitation or. a law. 


“relating to the compulsory acquisition of land may affect the 
- rights of a bank just as they may affect the rights of other suitors, 
- or property-owners. It would be too much to say that every, 


"law, which in its operation might affect the property or interests 
of a bank just as it affects the property or interests of other persons, 


“would constitute an encroachment on entry 38 of List [.- On 
“a reasonable construction, the entry must be limited to laws which’ 


“affect the conduct of the business of banks gua bánks. In this" 
view, we must overrule this last objection to the validity B theag“ 


Sectio ns 


- The appeals fail and are dismissed. As‘ the respondents hava 
d 


met appeared, there will be no order as to costs, ` ` 
"Leave to appeal to His Majesty in Council granted GE ea 
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one Procedube Code (Act V of 1869), KH 190-24 | 
1 authority higher than a Provincial Government” —G. H. Q. 
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tral Government, the Governor-General and the Secretary of State ; G. H. Q. 
is thus not an higher authority, 

Federal Court Criminal Appeals Nos. VIII and 1X of 1944. 

Mr. J. P. Mitra, Senior. Advocate, Federal Court, (Mr. S. N. 
Mukherjee, Advocate, Federal, Court, with him) instructed by Atr.. 
Ganpat Rat, Agent for the Appellant in Criminal Appeal No. VIII 
of 1944. 
Sardar Raghbir Singh, TA Federa? Court, instructed by 
Mr, Ranjit Singh- Narula, de for the "peu in Criminal 
Appeal No. IX of rg44. 


Sir B. L. Mitter, Senior Advocate, Federal Court, ( Mr. K, K, l 
Raizada, Advocate, Federal Court, wiih him) instructed by Mr. B i 
Banerjt, Agent for the Respondent ın both Appeals. 


The following judgment was delivered by 


Spens, C. J. :—These two appeals may be disposed of 
together. The appellant in Criminal Appeal No. VIII of 1944, 
Bannerjee, was in December 1942 officiating Goods and Yard 
Supervisor at Sealdah, which is the Calcutta terminus of the Bengal- 
Assam Railway, and the appellant in Criminal Appeal No. IX. of 
1944, Bhattacharjee, was at that time Shed Inspector at Sealdah, 
Bannerjee was then holding an Emergency Commission as a 
Second Lieutenant and Bhattacharjee had been made a Warrant 
Officer. ‘They were Charged under section 161 read with Section, 
34 Of the Indian Penal Code, with having received from Dud Nath 
Pandey (P. W. 2) on the 31st December, 1942, the sum of Rs. 2'30 
as a motive or reward for allotting to the Firm on whose behalf 
Pandey represented himself to be acting, a wagon for the trans- 
portation of bales of cloth from Sealdah to Kisenganj. They were 
convicted by the Additional District Magistrate,-24 Purganas, and 
each of them was sentenced to undergo. ane year's R.I. and to` 
pay a fine of Rs. 500 and in default of payment of fine to suffer 
further rigorous imprisonment for three months, Their appeals 
to the Sessions Judge, 24 Purganas, and thew Rev.sion Applea- 
tion to the Calcutta High-Ccurt were ‘dismissed. From the judge 
ment of the High Court these appeals were ‘preferred, supported . 
by the usual certificate under .secuon 205 of the Constituuion 
Act. 
The constitutional question tulsed on behalf Gf the appeilunts 
before the High Coürt' under section 270 (1) ‘ef -the Constitution 
Act was not sought to be ‘re-agitated before us. It was oae2lad 
War was concluded by the judgment of this Court, in ings 


Vat: 1j 0 FEbkhal. cotit. l 


Case (1). Some attempt, similar to that in Afsalur | Rehman!s 


Case (2) was made to raise a constitutional point on the cons- | 


truction of sections 240 and 241 1n order to’ Support an argument 
really bssed on section 197 of the Criminal Procedure Code, that, 


P, Cu 


hee 


1944. . 
M.L Bannerjeq 


The Ki Em eror, 
the cases must fail for lack of the necessary. sanction under that Mens 


séction, inasmuch as the appellants were public servants who 
were not removable from their office save by or with the sanction 
of 'an authority higher thán a Provincial Government, and the 
offence with which they were charged was alleged to have been 
committed by them while acting or purporting to act in the dis- 
charge of their official duty. 

. The appellants have in our judgment failed to establish - that 
they were public servants who could be removed from their -office 
only by some authority higher than a Provincial Government, The 
Only evidence on the record on that point is a statement by’ 
W. 4, Mozumdar, whois a District Traffic- Superintendent on 
the Bengal Assam Railway, to tne effect that the Goods Super- 
visor and-the Sned Inspector are subordinate ‘to the Chief Transe 


portation Manager and the Chief Commercial Manager who- 


can juintly-dismiss them. It was Suggested that thess officers, 
being - officers of the Central Government, were “an 
authority higher | than a Provincial Government”, We are unable 
to accept this suggestion. lo construe. this- expression as; 
meaning any oiicer of the Central Government would lead to; 
patent absurdities, Having regard to the juxtaposition in which, 
this expression occurs in section 197 of the Criminal Procedure 
Code and the history of the enactment, we consider that the expres: 
sion has reference to the Central Government, | the Governor-General’ 
and the Secretary of State. 


It was contended on behalf of Bannerjea that he had beef 


given a Commission as Segond Lieutenant by virtue of his position - 


as a Goods and Yard Supervisor and’ that as he could be deprived 
ot his Commission only by G. H. Q. he could not be removed 
from his office of Goods and Yard Supervisor except. with thd 
eancuon of G. H, Q. which was an authority higher than & 
Provincial Government. Beyond the fact that in December 
1942, Bannerjee held an Emergency Commission as a Second 
Lieutenant there is not a word dn thé record to indicate that hë 
could not be dismissed from his office of Goods Supervior withe 
Qut the sancuon of G. H. Q. Nor are we enc to aecept thd 

(t) [1944] B.C, R. 484; / 
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F. C. ptoposition that '* G. H. Q. » (whatever that expression might 
1944. signify) is an authority higher than a Provincial Government 
M. L. Bannerjee within the meaning of section 197 of the Criminal Procéduré | 


Code. 


A similar contertion was sought to be raised before us on 
behalf of Bhattacharjee, but counsel realising that his case could 
not in this respect stand on any higher footing than that of 
Bannerjee, did not press the point. That may also be the 
reason why this point was not taken on his behalf before the High 
Court. ; 


In our judgment it has not been established that the appel- 
lants are within the class of public servants to whom the- 
provisions of section rg; of the Criminal Procedure Code" 
would be applicable. In this view of the matter il 1s unnecessary ' 
to determine whether the offence with which they were charged - 
was or was not alleged to have been committed by them while 
acting or puiporting to act in the discharge of- their official’ 

- duty 


v. 
The King-Emperot. 
Spens, C. F. 


We were, with our leave, also addressed on behalf of the appele 
lants on the merits, but nothing that was urged before us served tà. 
faise any doubt in our minds with regard to the correctness of thd ^ 
findings of the Courts below. The evidence clearly establishes 

the guilt of the appellants beyond any teasonáble doubt and 

the sentences are, in our judgment, appropriáte. Thesé &ppeala: 
tire dismissed, i = " 


A T A : ! Apteals dismissud,. 


| | Vox 79]. PEDERAL COURT. 


PaasENT: Sir Patrick Spens, Chief. Justice, Mr. Justice S. 
Varadachariar, and Mp. Justice Zafrulla Khan. 


THE BANK OF COMMERCE, LTD, KHULNA 


9. 
KUNJA BEHARI KAR AnD ANOTHER.* 


AND 6 OTHER CONNECTED ÁPPE LS. 


. [ON Apezat rrom rue HicH CoU*T or JUDI ATURE AT 
Fort WILLIAM IN BENGAL | 


Ultra vires—Bengal Money-Eenders’ Act (X B.C. of 1940), sections 30, 3 
and 98—Constitution Act, section 100—Entry 28, List I and Entry 10, 
List IIT—Incidenial encroachments of List I subject. 
Sections 20, 26 and 48 of the Rengal Money Tenders’ Act are ultra wires 
- the provincial legislature as to claims under promissory notes. 


By making sections 20, 26 and 28 of the Bengal Money-Lenders' Act, 

> 1040, applicable to claims under promissory notes, the Act is an innovation 

_of entry 28 In List Iof the Seventh Schedule to the Constitution Act : they 

affect sections 32, 79 and Ro of the Negotiable Instruments Act substantially. 

The attack against the above sections of the Bengal Money-lenders’ Act, 

- 1646 will not be met by treating them as legislation with respect to “Cone 

- tracts” ‘entry to of List III) as sub-section (a) of section 100 of the Act makes 

-even legislation on Jist TII matters «ub'ect. “to the preceding sub-section”, 
whenever such legislation is enacted by a provincial legislature. 

Mere incidental encroachmenta en a List I sub'ect by a provincial legis. 
lature will noi amount to a transgression of the prohibition imposed on the 
provincial legislature by sub-eection f1Y of section 100 of the Constitutica Act 1 
Gallaghar v. Lynn (1) (per Lord Atkin). MEE 

Sub-section (1) of section 100 of the Constitution Act expressly denies 
power to the provincial legislature to make laws with ne to any of the 

matters enumerated in List I. 

It would not he aufficient if the impugned provisions In a provincial 

enactment were incidental to a subject ennmerated in the. Provincial List: 
their incidental character must be determined with reference to their relation 
to the subjects enumeratet in List I: Attorney-General for Alberta v, 

Attorney-General for Canada (a). I ` fu 

The decision depends upon the determination ‘of the nivestion whither the 

provisions of the impugned Act encroach upon List T subjects to any substan- 
” tal extent oc whether the interference is only incidental. ‘Thus the question 
whether the procinci | enactment is or is not wera vires must be determined in 
. each case as it arises UE 
', (4) [1937] A. C. 863 (869-870). 
^ (9 (10431 A C. 255. 
sos V Thislcase theietor. even ules Myhini Ranjan Y Surndea Chaidea, 1944) 
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F.C, . The question of the validity: of- the provinolal legislature ‘with respect 
1944 ta a.matter enumerated in List-II ia not finally settled by a decision that the . 
The Bank of legislation is In pith and substance one dealing with such matter e , 
P Rhin ‘Lid, ‘Federal Caurt Civil ‘Appeals Nos. V to XI of 1944 by the 
ulna, 


Deoree-holder. 
Kunja Bela Kar, Mr. P. C. Basu, Sentor Advocate, Federal Court (Mr. Sris 
Chandra Dutt, Advocate, Federal Court, with him) instructed by’ 
Mr. Ganpat Rai, Agent for the Appellant. 
Mr. S. M. Bose, Advocate General of Bengal (Mr. K. K: Basu, 
Advocate, Federal Court; with him) instructed by Mr. B. Banerji, 
Agent, intervened on behalf of the Province af Rengal a tha 
Titervener. 
The Respondents. did not enter appearance. 
‘The following judgment was delivered by 
Spens, C. J. t— These. appeals raise for decision a question 
ied s Which was left open in two previous judgments of this Court, vis., f 
the-validity of debt relief legislation enacted by provincial legis- 
latures,-so far as such legislation affects claims on promissory, 
notes. The question now arises under the Bengal Money- Lender's | 
Act; 194o (hereinafter referred to as the A- t). Section 30 of the 
Act contains various provisions limiting the amount and rate. of 
Interest recoverable bv a lender , ‘notwithstanding anything con- 
tained in any law forthe time being in force, or in any agrees 
ment". Section 31 elther prohibits or limits the award of pos'- 
decree interest. Section 36 empowers the Court to reopen trans- 
actions and accounts between the parties and also decrees ‘and 
to release the borrower of all liability in excess of the limits 
specified in clauses (1) and (2) of section 30 and even to direct | 
the lender to repay sums recovered in excess of the said limits . 
Under section 38, the borrower may himself make an application 
asking the Court to take accounts between him and the lender 
in accordance with the provisions of the Act and declaring the . 
amount due on ‘that basis. This provision seems to have been 
made with a view to facilitate a tender or deposit of the amount . 
,S0' declared due. (section 29). Section a. (ra) (v) makes it clear 
that the provisions of the Act were intended to apply even to. loans, 
_ “advanced on the basis of promissory notes. : 
The appellant in all these cases is “The Bank of Commerce, | 
Ltd., Khulna”, an incorporated body, which by -an order dated 
May 12, 1941, passed by the High Court at Calcutta under s" c- 
tion 153-A of the Indian-Companies Act, became ‘entitled #6 the 


assets of oe registered company known as The Khulna Loan 
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Bank, Ltd. (which for some time was also known as The Khulna 
Loan Company, Ltd.) The proceedings out of which these 
appeals arise were in some instances initiated by the lender, by 
way of Small Cause suits, and in the other instances, by the 
debtors, by way of -applications under section 38 of the Act. 
Though the proceedings commenced only, during 194*, 1942 and 
1943, they all related to promissoy notes which had been executed 
many years earlier in favour of The Khulna Loan Company or 
The Khulna Loan Bank. In all these proceedings, the debtors 
pleaded that the amount recoverable from them should be ascer- 
tained on the basis of the provisions contained in the Act. The 
creditor company insisted that it was entitled to recover the full 
amount due as per terms of the document, after giving credit 
for payments made towards interest or in part satisfaction of the 
debt, It was contended on its behalf that the Act was wholly 
ultra vires the provincial legislature or that so much at least of 


the Act as affected the rights of banks generally and the right | 


of promissory note holders to recover the full amount due on 
their promissory notes was invalid. The Court of First 
Instance overruled this contention of the Bank and fixed the 
liability of- the debtors on the basis of the provisions of 
the Act. The matter was carried on revision to the Calcutta 
High Court, but the Revision Petitions were dismissed. once 
these appeals 

Before referring to the judgment of the High Court, it will be 
convenient to state what had happened when certain aspects of 
the present question were raised before this Court on the two 
previous occasions abovementioned. The first case (Sudbrah- 
manyan Chettiar y. Muttuswami Goundan (1) arose under ‘The 
Madras Agriculturists’ Relief Act, 1938, which contained pro- 
visions resembling, in some measure, the provisions of the 
impugned Bengal Act. The Madras Act did not in terms refer 
to promissory notes but it defined, "debi" in terms wide-enough 
to include debts due under promissory notes. The claim in 
that particular case, though it arose: out of a promissory. note, 


had passed into a claim under a decree, even before The Agri- 


141, 


culturists' Relief Act was enacted. On this ground, this Court- `- 


bya majority held that it was unnecessary to pronounce „upon 
the validity of that Act so faras it affected promissory notes as 


such, Sulaiman J., who dissented, was of the: opinion that no dix l 


tinction could be made merely on, the ground that'a promissory 


(a) [1940] F. C. R. 188 ; {09073 CL] de 4 
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—— note claim had merged in a-decree "before the passing of that 
1944. Act and he held that its provisions could not take effect as 

The Bank of .. against such claims, whether they had already passed into decrees 

Commerce ‘Lid’ or still remained .due as claims on promissory notes. Various 

um P y 


aspects of the questidn'were “iouchéd om in ‘the course ‘of ‘the 
Kinja- ehar! Kar. 
argument in that case’ and some of them were also discüssed in 
deis C; y. the judgments. 'One"point (relevant to the present case)" "was 
whether the offending provisions, if any, in that Act should be 
held to be void under section ico of the Constitution Act or 
merely to be void to the extent of repugnancy with other laws, 
under section 107,0Í the Constitution Act. The Chief Justice 
did not discuss this question. Sulaiman J. went into it at Some 
length and was of the opinion that the question should be decided 
by the application of the test of repugnancy. As there was 
some difficulty in bringing the case within the language of sec- 
tion 167 of the Constitution Act, the learned’ Judge held tha i thé 
game result must be "reached by the application of what’ has 
‘been described as the ‘Doctrine of Occupied Field” in cases 
"decided under The British North America” Act. The point was 
‘adverted to in the judgment of  Varadachariar J. but no opinion 
"was expressed. 

The next oċcasion when this Court had to consider this ques- 
"tion ‘arose in The Bank of Commerce, Lid. v. Amulya Krishna 
Basu Roy (1). That was also an appeal by the present appel- 
‘lant and thé question arose ‘in connection with the very enactment 
‘now under consideration, vis., The Bengal Money- -Lender’s Act. 
"There too, the appellant's claim, ‘though arising out of a promis- 
“gory note, had passed into a claim under,a decree, before the 
"Bengal Act was passed. The case was therefore governed by the 
decision of thé majority in the Madras case. Certain grounds on 
“whigh counsel for the appellant sought to distinguish the Madras 
“cse ‘were’ examined and “were held not to “constitute grounds 
‘Sufficient to lead ' ‘toa different result. "Asa wide field was how- 
"ever covered by the argumerit, the ‘judgment dealt with some of 
415 - 7 tthe’ points: urged; without iierély following ‘the earlier decision. 
xU UM “After observing” that. the Bengal’ Monej-Lendérs Act, “taken” as 
PIE Dom “a whole, must be held'fo fall within “the description ` “money- 
- 2 psc we “ending and. money-lenders” ` (entry 27 in List II of- the’ Seventh 
Nur yee | *Schedüle: to. the. Constitution Act), this Court added: the’ fact 
A s ‘that among the- documents ón which” moneys ' may“ be lent f promis 
a EI, ES very ‘Hotes forni. an iinportanit class mil: d Jeny the view that 
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- the regulation and control of money- lending have to that . extent - “2 
“been taken out of the purview . of provincial; legislation" . . Refer- NUS 


Ting to the. judgment of. Sulaiman J. in the Madras, |Cà86,. it was -The Bank of 
“observed that even that line of argument . would not support the .Gotamecce Ltd, 
„plea of lina vires, but on only: bring in the principle - - of s. 
,répugnancy. .In answer to, the , argument. that. the: whole Act 
should be held to be ultra pires. the, provincial legislature, even Spent, C. F. 
if me alone among- its provisions. were invalid, it . was stated fes 
that “where the problem can only be one. of conflict between, the | 
. provisions of the local law and the provisions, of, a central. ertact- 

ment, each being intra vires. the particular: - legislature, it is yn- 

` necessary to invoke the. rule of: ‘severability to uphold the , validity 

of the impugned enactment”, The. observation that the. test of 

_Tepugnancy. and not the rule of ultra vires was to, be. «the governing 

principle was repeated in' „dealing with the argument | ‘that unlike 

..the Madras Act, the Bengal’ Act was made applicable even: to 

, decrees that m'ght be passed after 1940, in respect of promissory 
l , note claims. a 

It was in the light of the two EM of this Court above 

"referred to that the High Court at Calcutta dealt. with the present 

"batch of cases. - The learned Judges quoted. the observation in 

“Amulya Krishna Basu 5. Case (2). that the Act, taken, as a whole, 

‘fell. witbin the description “money-lending _ and. inoney-lenders" 

and was not wholly- void as ultra vires the provincial legislature. 

‘They next pointed out that according to that judgment, - ‘it was the 

doctrine of repugnancy and not, the doctrine of- ultra vires „that had 

to be applied in the, de’ ‘ermination of the case. Taking the cue 

from. an observation of Gwyer C. J. in „Subrahmanyan Chetti's 

case (1) they construedsentry 28 in List I of the Seventh, Schedule 

to the Constitution, Attias limited to “legislation with respect to 

the negotiable aspect" of the instruments referred to in that ‘entry 

and held, that other aspects of such instruments - ‘though - dealt with 

by, the Negotiable Instruments Act, 388r really. pertained to the 

heads of “contract” and “evidence” which. are. subjects: comprised: 

jn the Concurrent Legislative List. In" this: view, interest. even . " 
„when. due under promissory notes was, in their,’ opinion) a "matter Er em s 
“of contract, at any rate ‘so long as the ‘rights ; “Of "Holders" in "due | Aro MM 
"course. did .not come into the picture. _ As'the Ad; had received: s [US rk 
«the assent of the Governor-General, the Jearned. judges “held that TO NER 


- 
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"its provisions were to this extent not only valid but, under section 


107 (2) of the Constitution Act, also prevailed against the ‘corrés- 
ponding provisions of the Negotiable Instruments Act. This lite 


' of argument has since been followed and amplified by the Patia 
-High Court in Deo Nandan Prasad v. Ram Prasad (1), though 


Meredith J. would have preferred to hold that the’ matter was 
Berens by section roo of the Constitution Act. = 

- Before this Court, it was contended on behalf of the nau 
that, on the true interpretation of section 100 of the Constitution 
Act, a provincial enactment even with respect to a matter 
enumerated in List II would be ultra vires, if andin so far as it 
affected any subject enumerated in List I and that the statement 
in Amulya Krishna Basu’s case (2) that such instances should be 
judged only by the test of repugnancy should be reconsidered. 
As the relevant observations in the previous judgments were only 
obiter, we invited counsel to deal fully with all aspects of..the 


question, unhampered by those observations. The decisions. on 


the British North America Act and the principles of interpreta- 
tion to be gathered from them have been referred to at some 
length in the previous judgments. It will be sufficient to state 
the result of their application here with due regard to the language 
of section too of the Constitution Áct. We agree with the appel- 
lant's contention that the question of the validity of- provincial 
legislation with respect toa matter enumerated in List II is- not 
finally settled by a decision that the legislation- is in pith--and 
substance one dealing with such a matter. The opening words 
of sub-section (3) of that section—"'Subject to the two preceding 
sub-sections"—import a further limitation on the provincial power, 
because sub-section (1) which is thus incorporated in sub-section 
(3) enacts that notwithstanding anything contained in sub-section. ` 
(3) a provincial legislature shall not have power to make laws 
with respect to any of the matters enumerated in List I. ‘This 


limitation was taken ` note of by Sulaiman J. in Sudrakmanyan, 


Chettiar’s case (3). But he thought that the rigour of the -literal 
interpretation of these words was “relaxed” by the use of the 
words "with respect to” in sub-section (1) and that accordingly-a 


- mere incidental encroachment on a List I subject was not forbidden 
+ to- the provincial legislature, if its enactment was in pith and 
s -substance ong relating toa List IE matter. Where however even 


(1), [1944] 1. L. R. 23 Pat. 618." : 
(a) [1944] F: C. R. 126. s 
(3) [1940] F. C. R. 188 (217-218) ; (1940) 73 G, L. f. 
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such incidental encroachment conflicted with pre-existing central 
.legislation, he held that the Doctrine of Occupied Field. should 
¿be invoked and the, centrul legislation allowed to prevail. The 
` observations in Amulya Krishna. Basu's case(1) followed this line of 
-Iéasoning so far as it related to ,the effect of section 100; 
.but -they omitted to incorporate the limitation mentioned : by 
Sulaiman J. that in such cases a provincial legislation can, if at 
call, encroach on List I subjects, only incidentally. The limitation 
is .however implicit in the passage cited in that judgment from 
l ‘Section XIX of Lefroy’s Treatise on Canadian Constitutional Law. 


'" ¿Counsel for the appellant contended that the incidental 
“encroachment permitted to the provincial -legislature under The 
‘British North America Act must be held to be a peculiarity of 
the Canadian Constitution and that even such encroachment on 
‘atList I subject by a provincial legislature in' India would be a 
contravention of the absolute terms of prohibition employed in 
sub-section (1) of section too of the Constitution Act. We ate 
‘unable to accede to this contention. The view that mere inci- 
dental encroachment would not amount toa transgression of the 
‘prohibition imposed on the provincial’ legislature by sub-section 
(1) is supported by the observations of Lord Atkin in Gallaghar 
v. Lyna (2). There, the Parliament of Northern Ireland’ was 
empowered to make laws for the peace, order and’ good govern- 
mént of Northern Ireland but it was not to make laws "in respect 
of trade” with any place out of Northern -Ireland. One of- its 
énactments known as the Milk Act was impeached on the ground 
that its provisions practically put an end to the trade in milk 
between customers resident within Northern Ireland and farmers 
resident outside the limits of Northern-Ireland. The Judicial 
Committee-held that the Milk Act was nota law “in respect of 
trade” but a law for the peace, order and good - government: of 
‘Northern Ireland ; and it was said “uf on the view of the statute 
as & whole, you find that the substance of: the legislation is within 
the express powers, then it is not invalidated. if incidentally it 
affécts matters which are outside the authorised field.”"; Towards 
the end of the judgment it was added, "though it may incidentally 


affect trade with county ‘Donegal, it is not’ passed in respect of) 


tráde and it therefore is not subject to attack on that ground. n- 
In ‘our judgment, a like interpretation should "be eer on 


() [5944] F. C. R. 126... 1 o 
(2) [1937] A. C. 863 (869-870). AERE E 
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. the words “ with respect to” in section 1co (t) -of the Constitution 
, Act. ee 


" 
The difference between the operation of the rule of sitra vires 


- And the effect of the Doctrine of Occupied Field has been brought 


out in the recent judgment of the Judicial Committee in Asforney- 
General for Alberta v. Attorney-General for Canada (1). After 
noticing that in réspect of the subjects specifically enumerated in 
section gt of The British North America Act (as —— 
from-the general words peace, order and good government), 

Dominion legislature alone had exclusive legislative ralio 
their Lordships observed ‘it follows that legislation coming in 


. pith.and substance within one of the classes specially enumerated 


in section gr is beyond the legislative competence of the provincial 
legislatures under section g:. In such a case it is immaterial 
whether the Dominion has or has not dealt with the subject. by 


‘legislation or, to use other well-known words, whether that legis- 


lative field has or has not been occupied by the legislation of the 
Dominion Parliament" It was next pointed out, "since 1894, it 
has been a settled proposition that if a subject of legislation by 


, the province is only incidental or ancillary to one of the classes 
of subjects enumerated in section gr and is properly witbin one 


of the subjects enumerated in section 92, then legislation by the 


. province is competent unless and until the Dominion Parliament 


chooses to occupy the field by legislation." If such is the posi- 


.tion. of provincial legislation under the British North America 
Act, provincial legislation in this country can stand on no better 


footing, in view of the language of sub-section (1) of section 100 
which expressly denies power to the provincial legislature .to 


make laws with respect to any of the matters enumerated in 


- 


List I. 

The observations of. Viscount Maasllim in the A/serta. case 
(1) show that it would not be sufficient. if the impugned provisions 
in a provincial enactment were ircidental to a subject enumerated 


~ 


‘in the Provincial List; tbeir incidental character must; be 
determined with reference to their relation to the subjects 
enumerated in List I. The decision of these appeals will there- 
.fore depend upon the determination of the question whether 


the provisions of the impugned Act encroach upon List I 
subjects to any substantial extent or whether the interference 
is only incidental in the sense above explained. As observed 


(1) [1943] A. C. 356. 


° 
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in » Attorney-General fer Alberta v. Attorney-General for Canada 


(i), the question “whether a- provincial Act which ‘indirectly’ 
interferes, ` in ‘some degree, with one of the powers of the 


Dominion i i3 or is not s/fra vires must be determined in each: case 
ag it arises’. - 


-It was contended on behalf of the appellant. that The Bengal 


Money-Lender’s Act interferes not merely incidentally but subs- 
tantially with at least two of the matters enumerated in ‘List I 
of the Seventh, Schedule to the Constitution Act. By making sec- 
tions 30, 36 and 33 applicable to claims: under promissory notes, 
it was said that, the Act was an invasion of entry 28., It was also 
pointed out that by discriminating between " notified banks" a nd 
"other banks" (section 3) and imposing disabilities, penalties and 
restrictions of various kinds on “ non-notified banks” the Act 
encroached on ‘entry 38. ‘In the view We take of the complaint 
of encroachment of entry 28, itis not “necessary for the decision 
of these appeals to deal with the argument advanced with 


teference to entry 38. It was contended that the, rules enacted 


in sections 32, 79 and 8o of the Negotiable Instruments Act were 


among the essentials of the law relating to promissory nótes and 


that the provisions of sections .30, 36 and 38 of the impugned " Act 
affect them so substantially that it would be impossible to regard 
them as merely amounting to an incidental “encroachment on the 


law relating to promissory notes. This contention iS in our judg- 
ment well founded. 


m The . Advocate-General of Bengal , could not deny tbat the 
er croachment, if any, was serious and substantial, but he conten- 
ded that in view of the collocation of the several kinds of docu- 
ments grouped together in entry 28, the scope of that entry must 
be limited in two-ways—first, by assuming that it related only to 
negotiable. instruments and secondly, as an, inference from, this 
limitation, that it related only to so much of. the law as bore upon 
the negotiability. of such instruments. On. this assumption, he 
maintained that the impugned Act did ` not encroach on entry 28 


Of List I and he endeavoured to show that the Act, had carefully 
.refrained f from touching the principle of negotiability or the 


Consequent rights of holders i in due courte. Stressing the distinc- 
„tion between the indorsement of a note and the assignment of the 
“debt evidenced by the note, the Advocate-General endeavoured to 
"point out that the Act limited ‘itself to a regulation of the rights 
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of the assignees of the debt and never dealt with the rights of the 
indorsees of the note and particularly of the rights of: holders in 
due course. He further contended that the rights as between the 
promisor and the promisee, including the right to interest, were 
only matters pertaining to the Law of Contracts and should not be: 
held to be comprised in entry 23 of List I. We are unable to 
accede to this argument. The entry expressly refers to "cheques, — 
bills of exchange and promissory notes” and then adds “and other 
like instruments.” Whatever may be the result of construing 
these added words in the light of the ejusdem generis rule, we see 
no warrant for limiting the three specified categories of docu- 
ments to instruments which are negotiable. Non negotiable” pro“ ` 


missory notes are known to the law and are récognised by the- 


Negotiable Instruments Act. Some of the provisions of the Nego-- 
tiable Instruments Act specifically refer to “ negotiable instrü- 
ment” ; but other sections refer to “ promissory note, bill “of 
exchange or cheque” and there is no justification for limiting ihésé* 
latter provisions to only such documents as are negotiable. Even 
if it were possible to limit entry 28 to negotiable instruments, there 
is i$ no justification for importing the further limitation that this 
entry relates to only so much of the law as bears on the negotiabi- , 
lity of such instruments and its consequences. mE 
' The Advocate-General drew our attention to certain observa- 
tions in Great West Saddlery Company v. The King (1) and John 
Deere Plow Company Ltd. w. Wharton (a) and contended that 
they recognised the possibility of provincial legislation being valid 
and operative to a certain extent evan as against companies incor 
porated under Dominion Laws. These observations must -be 
understood in the light-of the distinction recognised in the Canadian 
cases between the relation of section 92 of the British North 
America Act to the powers conferred upon the Dominion Parlia- 
ment by the general words “peace, order and good government” of 
Canada in section 91 and the relation of the provincial legislature to 
the -topics exclusively assigned to the Dominion Parliament by 
specific enumeration in section gr. 
We may add that in the view that we take asto the scop? ‘of 
entry 28 in List I, the attack ‘against the impugned provisions OF” 
the Bengal Act will not be met by treating them as legislation with 


| respéct to "contracts" (entiy- ro of List III) because sub-section. (2) 
of section 100 makes even legislation on List IH ere “subject 


a) [1921] 2 A. C. gno oag 
(3) [1915] A. C. 330, X T - 
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to the preceding sub-section", whenever such legislation is enacted 
by a provincial legislature. | is 
. The appeals are allowed and the cases will -be remitted to the 
High Court at Calcutta witha declaration that in .place of the 
present decrees, revised decrees for amounts found due according 
to the terms of the promissory notes, after giving due credit for 
payments made, shall be substituted. The revised decrees will also 
Provide for the costs of the appellant in the High Court and in the 
Court of First Instance. à 
The appellant is entitled to costs here. In view of the 
pettiness of the amounts involved in these cases and of the 
circumstances in which the appellant had to bring. them to this 
Court, we consider that.this is a fit case for directing pay- 
ment of asum in gross in lieu of taxed costs (Order XXXV, 
rule 5) We fix the total amount at Rs, 1,40Q and dividing it 
equally between the seven cases, we direct the. respondent (or 
respondents) in each case to pay Rs. 200 to the appellant for the 
costs of the appeal. - a ee. 
» Leave to appeal to His Majesty in Council is granted. 


ALT Me Appeals allowed, 
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B CRIMINAL REVISION, 


" Before Mr. Justice A. G. R. Henderson and Mr. Justice i 
i Mc. Sharpe. nae 
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THE EMPEROR.* 


"Defence of India Rules 1939, rule 81(4)—Bengal Essential Food Sfufs Anti- 
hogrding Order of 1944, clause 4—Indian Evidence Act ( I of 1872), 
^ sections 22, 33—Admissibility of evidence—Section 24 of Indian Evidencé; 
Act, “person in authority", if includes the prosecutor. 
$^ e PO i ? - ý 
Statement made to the prosecutor by. a person, without his being exa-. 


*Criminal Revision Case No, 625 of 1944, from a decision of the Additional 
Presidency Magistrate, Calcutta. 
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CRIMINAL. 
os mined as a witness is not admissible either under the provisions of sectiog 32 


1944. or section 33 of the Evidence Act. 


Gunga Prosd Gupta Once the complainant discloses that the statement of the accused was 
procured by him by inducement, it is the duty of the prosecution to show by 
re-examination or otherwise that the complainant was riot a person in authority 
within the meaning of section 24 of the Evidence Act. - " 


The Burai 


boo qp 


ee .. The words “person in authority” in section 24 of the Evidence Act uL 
Í the prosecutor in the circumstances of the present case, 


‘Ashutosh Dutt v. King Emperor (1) followed. 


Application for Revision under sections 435 and 439 of the Code 
of Criminal Procedure by the Accused. 


- - The material facts will appear from the judgment. 


Messrs. D. N. T ES and J. E Sinka for the Par 
tioner,- 


Mr. Bireswar Chatterjee for the Crown. 


| The judgments of the Court were os follows :— . 
October, 25" 


Sharpe, J. :— The petitioner has been convicted under ale 
81(4) of the Defence of India Rules of contravention of clause (4) 
of the Bengal Essential Food Stuffs Auti-hoarding Order of. 1944, 
by having in his possession 5 maunds and zo seers of sugar and 
sentenced to six months’ rigorous imprisonment and a fine of 
Rs. roo, in default, two months’ further rigorous imprisonment. 


The prosecution case was thatthe complainant, who is des- 
cribed as a Supervisor, Post Raid Information Service. saw a - 
hand cart on which were two bags and, being suspicious, he ques- 
tioned the hand cart puller who told him that the bags contained 
sugar and, on being further asked as to where the sugar had been 
obtained, referred him to the petitioner. He then said that the . 
petitioner being questioned admitted that the sugar was his and 

5s c8 that he had brought it from a ration shop. It was further said 
pu that the petitioner produced a slip, Ex. r, which had been altered . 
I to show a sale other than the sale for which it had been originally 
issued. 


. The defence was a denial of possession or ownership of tbe 
sugar or of making the statements alleged to have been maag by the 
petitioner. : 


In coming to his finding that the sugar in atid was 
found in possession of the’ petitioner the learned Additional 


() 1921) 26 C. W. N. 54 ; A. I. R. [1c21] Calc. 458. 
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Presidency. Magistrate relied mainly on two pieces of evidence : : — 
(1) the statement said to-have'been made: by the: petitioner to the 1944, à. 
complainant, the Supervisor, Post Raid: Information Service and “Gunga E Gupta 
(2):certain statements said to have been made by the hand cart mr oeg 
puller‘at the tinie of tlie seizuré, On behalf of the petitioner, - : Sharpe, V. 
Mr, Bhattacharji, has contended that the evidence in regard to | — 


the*statement- ofthe petitioner was inadmissible by reason "of the - 
provisions of section 24 of the Evidence Act and that the statement | 
said to-have -béen made by’ the hand cart puller ` was not admissible - 
in évideüce since he'was not examiried as a witness, ' ^7 - p 

On behalf of the Crown, Mr. Chatterji, has "not seriously con- 
tended tbat the evidence in ‘regard to the statement mads- by the- 
hand catt puller was adinissible and we are . satisfied that this evi- , 
deice could not’ be admitted either under the’ provisions of section - 
32 Or 33 of the Evidence Act. 


So. far as the statements of the petitioner are aoncerned, Mr: 
Chaiferji has contended., that these were not statements . ‘made «to. `. 
person in authority within the meaning of section 24 ofthe. 
Evidence Act. The complainant stated in his -cross-examination 
that he told the, accused that if he told the truth he would let 
him go, otherwise he would take him to the police, ` By making 
this promise he undoubtedly gave- the accused grounds- which 
would lead him to suppose that he might gain some advantage by 
making the statement and, at that time, the complainant was 
certainly taking such action as was sufficient | to: lead the accused 
to suppose that he had the. necessary authority for that action. 
We have no information as to the. exact. authority under-which 
the Supervisor was ` acting or as. to. the precise duties which he 
was called upon to perform but we think that once he had dis- : 
closed that the statement of. the accused was ‘procured by induce- l 
ment it was the duty of the prosecution to show by re-examina- OP ee 
tion or otherwise that the complainant, .W88 ‘not a person in 
authority within the meaning of section 24 of the Evidence Act, 
Apart from that consideration, we are in agreement with the uis 
decision in the case of Ashutosh Dutt v. The King Emperor G) 
that` in circumstances such as have been . disclosed ` in 
the present. case the words 'person in authority in section 24 . 
included the prosecutor. In the present case, it is clear that had 
it not been for the action of the Supervisor no prosecution would 
have.been ‘instituted - ‘against-the accused petitioner ‘at all, In this 
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view of the matter, we think that the evidence with regard- to the > 
statements by the accused which were elicited by the inducement 
offered by-the Supervisor were inadmissible in evidence. 

^ "The position is therefore that there is on record no admissible 
evidence upon which a finding could be reached that the sugar in: 
question was in possession of the petitioner. Whether the slip, : 
Ex. L had been altered in order to. support any bogus claim is a. 
matter which is not under investigation in. the present case, and 
since the statement of the accused is, held to have been uadmissié. 
ble, the slip by itself can form no basis for any finding with e ; 
to possession, 

- We do not think that’ any ‘useful purpose would be ait: by, 
ordering a re-trial since in the absence of the hand cart puller 
there is really no evidence from which any finding as to possession 
can be-reached. 

The result is therefore that this Rule is made absolute. The 
conviction and sentence passed upon the petitioner are set aside. 
He. will.be discharged from his bail and the fine, if'paid, will -be 
refunded. | 

Henderson, J. :—1 agree. 

S, C Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice B. K. Mukherjea and Mr. Justice 
T. Elis. 


: EKBAL AHMED- AND OTHERS 
f. 
DR. MAHAMMED A AND OTuERS,"* 


Provident Funds Act. (XIX of 1925), section 5—Right of nominee to receive. 
the money on death of subscriber —Nominse, if has preferential right, 
over natural heirs—Question of title, if relevant in a proceeding. for 
succession certificate. 


A nominee of a subscriber of the Provident Fund has preferential right 
to receive the Provident Fund deposit over the natural heirs on the death of 


*Appeal from Original Order No. 330 of 1941, Medius the order of 
G. B. Synge, Esq., District Judge, Darjeefing, in Succession Certificate Case 
No. 12 of 1940. ; 


Vot. 19.] " . « X HIGH COURT. -- 


the subscriber, in the absence of any rules of the Fund framed under section 
3 (a) of the Provident Funds Act that the amount is payable to the dependent 
of the subscriber. 


. In a proceeding for succession certificate any question’ of title is ' 


“irrelevant, pod 
. Application for Succession Certificate. 


: Appeal by the Applicants. : 


` Messrs. Gopendra Nath; Das, Sachindra Nath Das Gupta 


and Kalyananania Mitra for the Appellants. 
"Mr. Kumud Bandhu Bagchi for the Respondents. . 
The material facts, will appear from the judgment. 
The judgments of the Court were as follows :— . 


- Mukherjea, J. :— The appellants before us are two minor 
sons of one Khalil Ahmed who was an employee of the Darjeeling 


. Himalayan Railway and they applied through their maternal grand- - 


mother for succession certificate in respect of the provident fund 


money lying to the credit ofthe deceased in the Railway Provident : 


Fund. 
The application was opposed by one Maqsood who is a cousin 


- of the-decéased and his ‘contention was that as Khalil Ahmed 
had during his life time appointed him his nominee with regard : 


to the Provident Fund money; he was entitled to -the same under 
section 5 (1) of the Indian Provident Funds Act (XIX of 1925), in 
preference to the natural heirs of the deceased. l 

The learned Judge accepted, though: noť without some hesita- 
tion, the contention of the opposite party, and dismissed the 


application for certificate. The applicants have come up on appeal 


to this Court. 

It is not disputed that at the time when Khalil Ahmed started 
his provident fund account, he sent to the Secretary of the Fund 
the name of Maqsood asthe person to whom he: desired the 
money to bé paid in the event of his death. At that time, 


apparently; no son was born to him, but the fact remains that - 


the nomination was not varied or altered by any subsequent 
nomination. ^ 

We are not really concerned with any question of title in a pro- 
ceeding for succession certificue, anl the only point ià contro- 
versy is as to whether the nominee can claim a preferential right in 
this matter over the natural heirs of the deceased. 

Mt, Das appzaring on behalf of the appellants relied on sec- 
tion 4 (1) (a) of the Indian Providént Funds Act read with sec- 
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tion 3 (2) of the Act. Under section 4 (r) (a) of the Act, the 
dependent of the depositor or subscriber shall be paid the whole 
or portion of the provident fund money if it vests on any such 
dependent under section 3 of the Act. Section 3 (2) of the Act 
provides fnfer alia that any sums standing to the credit of any 
subscriber to or depositor in the provident fund at the time of his: 
decease and payable under the rules of the Fund to any depen- 
dent of the subscriber or depositor....... -...Shall vest in the depen- 
dent and shall be free from any debt or other liability incurred by- 
the deceased or incurred by the dependent before the death of the 
subscriber or depositer. 
It is clear that in order that the appellants’ might claim the- 
benefit of section 3 (2) of the Indian Provident Funds Act it is 
necessary to show that under the Provident Fund Rules of the 
Darjeeling Himalayan Railway, the amount standing to the credit . 
of the deceased in the Provident Fund is payable to the depen-. ; 
dent of the subscriber. Admittedly, there are no such rules, and 
consequently it must be held that section 3 (2) of the Indian Pro- 
vident Funds Act is of no assistance to the appellants. 
On behalfof the respondent, reliance was placed on section 
s(1) of the Indian Provident Funds Act. That subsection reads as - 
fellows :— à 
. "Subject to the provisions of this Act, but otherwise notwith- , 
standing any thing contained in any law for the time being in 
force or any disposition, whether testamentary or otherwise, bya 
subscriber to, or depositor in, a Government or Railway Provident 
Fund of the sum standing to his credit in the Fund or of any 
part thereof, any nomination, duly made in accordance with the. l 
rules of the Fund, which purports to confer upon any person the ' 
right to receive the whole or any part of such sum on the death 
ofthe subscriber or depositor, shall be deemed to confer such 
right absolutely, until such nomination is varied by another nomi- 
nation made in like manner or is expressly cancelled by the subs- 
criber or depositor by notice given in such manner and to such 
authority as is prescribed by those rules”, | 
In the case before us, the depositor undoubtedly nominated 
the respondent as his nominee in accordance with the form pres- 
cribed by the rules of the Railway Adminstration, and the form 
purports to confer upon the nominee the right to receive the 
Provident-Fund money standing to his credit at the time of his - 
death. It seems, therefore, that as the present case does not 
come within section 3 (2) of the Indian Provident Funds Act, 
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prima facie . the nominee is- entitled 10 preference over the 
dependent, and the decision’ of the Court below must be deemed to 
be right, ^ ^ 

. The appellants _ eautended in the Court below as the nomi- 
nation under the Provident. Fund Rules was in the nature of 
a testamentary bequest, a Mahomedan was-not entitled to leave 
to. his nominee more than one-third of his assets. It was also 
argued that the Indian Provident Funds Act-could not override 
the personal law of the parties. We should not express any 
opinion on this point. As has been said already, these are not 
matters which come really for decision ina preceeding for succes- 
Bion certificate. If the parties want to raise any question of 
title, théy would be entitled to do that in a propery framed 
suit. 

- The result is that this Kopeli is dismissed. 


We direct that. the-parties will bear their own costs in this Court 
and in the Lower Court. ` 


Ellis, J.—I agree. l l , 
P. $.5 A: K. D. G. l _ Appeal dismissed. 
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Before Mr. Justice R. C. Mitter and. Mr. Justice W. Mc, Sharpe. 


‘JADU NATH RAY AND OTHERS 
v. 
KSHITISH CHANDRA ACHARJI CHOWDHURY 
AND ANOTdER* 


‘Bengal Money Lenders Aci (XB. C. of 1640). Sections 36(2) (c) and. (€), 
34(1) (a) ii) —Re- -opening 0f decree and passing of a new decree under 
Section 360(2)—Jwdgme ni-debtor restored to possession — Nature of suck 
possession—Title to properties, if remains ‘with the decree-holder—New 

| preliminary decree, if necessary to be passed when all the mortgaged 
properties were sold—Whether a- new preliminary decree is necessary 
where some of the properties sold—Personal decree,: provision for, tfand 
_ when can be made—Mesns profits—Decree-holder, if accountable for the 
(period between the taking of possession and order for restoration—, 
Liability for period after the order for restoration of dise d during 

= which judgment-debtor was. ee out-of possession’ t ` - 


r + "Appeal from Original Decree No. 218 of 1943; against the decree of si 


Additional Court of Zilla 24 Parganas at Alipur, dated the 25th August, 1941 
-and roth May, 1943, 
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Where a judgment-debtor is restored to possession on the re-opening 
of a decree under section 36/2) (c) of the Bengal Money Lenders’ Act he is 
to be in possession on his own account so that the judgment-debtor .may have 
the means to re-pay the instalments payable under the new decree. The 
titlé to property would remain In the decree-holder inspite of the fact that 


. the decree in execution of which he had purchased had been re-opened. The 
sale becomes vold only on the last instalment being paid off. D 


t - 
- -= 


Accordingly where all the mo:tgaged properties had been sold. and 


purchased by the decree-holder a new preliminary mortgage decree to,bé 


followed on default of payment of instalment, by a new final mortgage decree 


for sale of the mortgaged preperties would be meaningless inasmuch as title 


to the properties would be with the decree-holder. In such a case there 
should be an instalment decree for the amount found due with insertion of 
consequences laid down in section 362) (e) of the , Bengal M Lenders 

. In case the judgment-debtor commits default and the amount then due 
under the new decree exceeds the price at which the properties were pur- 
chased, It would be unfair if the right of the mortgagee to get a pérsonal 


‘decree for the balance that would remain after the set off of the id isnot 


reserved, 


Ifall the mortgaged properties had not been sold, there would be the 
necéssity of passing a new preliminary decree for sale of the remaining 
unsold properties providing that in case of default in the payment of 
instalment by tha judgmeat-debtot possession of thos3 properties which had 
been purchas<d by the decree-holder would be restored to him and he will 
beable to apply for a new final decree for the unsold properties if the 
purchase price of the properties previously sold exceeds the balance under, the 
new decree. 


A decree-holder purchaser is not accountab'e to the judgment-debtor for. 
mense profits from the date at which he had takea possession of the properties 
andthe order for restoration; made at the time of re-opealng of the old 
decree, But the judgment-debtor would be entitled to get mesne profits from 
the decree-holder purchaser if he is kept out of possession inspite of order 
under clause (c) of section 36,2) of the Bengal Money Lenders’ Act, although 
it may be by obtainiog a stay orler in the course of an appeal from the order 
re-opening the decree or from the new decree, j h 


Appeal by the Decree-holder. 
Application under un 36 of the Bengal Te Lenders’ 


Act. 


The material facts wall üppear (tum the jest 
Messrs. Atul Chandra Gupta and Bankim Chindra dd 


for the Appellants. ` 


Dr. N. C. Sen Gupta, Messrs. Jatindra Natà Lahiri. Begin 


Chandra Basu, Suraji? Chadra Lahiri and Hemendra Nath age 
for the Respondents. , 
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The judgments of the Court were as follows: -- ,..., ~ 


“To” ‘secure two loans, one for Rs. 1 ,60,000)- and the: the uer 
for Rs. 73,000/- the respondents executed in favour of. the appel- ; 


lanis predecessors- -in-interest two mortgages on 16th August 1915. 
Interest payable was at 8 per cent per annum. with yearly rests, 

On the roth March 1926 a suit was filed to enforce both: thé. 
mortgages. A preliminary mortgage decree for Rs. .4,21,85 171-6 


was. passed in, April 1929 and the final. mortgage decree in. 


September ofthat year. .In execution case No. 38 of 1930 all 
the mortgaged properties were sold in toto, They were purchased 
by the decree-holders for the total sum of Rs. 2,35,200/-. Those 


sales were duly confirmed, some in 1932 and the rest in 1935 and 


the decree-holders purchasers took delivery of possession of the 
different items of the property on different dates ranging from 
the. 25th June 1933 to the gth March 1936. On the I3th Decem- 


ber 1937 they obtained a decree under Order XXXIV Rule 6 of 


the Code of Civil Procedute for the balance due to them, namely 
for Rs. 3,30,903/- ;that decree was put into execution and some 
of the personal ` properties of the mortgagors were sold. They 
were also purchased by the decree-holders on the 8th, August 
1939 for 3,899|-. The decrée-holders took delivery of possession 

of those properties on the 6th July 1940. On the oth December 
i 1940 the defendants applied for re-opening the mortgage decrees 
as also the personal decree under section 36 of the Bengal: Money 
Lenders' Act (X of 1940). By an order dated the 25th. August 
1941. the learned Subordinate Judge has re-opened all those decrees. 
He passed'a new decree fora' sum ‘of Rs. 3:76,324- 13-6 on the 
roth May 1943. He has directed the payment of ‘the said sum 
in fifteen equal annual instalments, the first instalmerit being made 
payable within “one year of the decision given by the highest 
tribunal” on the said application made by the mortgagors under 
section 36 of that Act and the succeeding instalments to be paid 
on the anniversary of the first Rist.- He directed restoration of 
possession of the properties purchased by the plaintiffs i in execution 
of the re-opened decrees to the defendants. He also’ directed 
the defendants to filé revenue’ chalians and other receipts ‘and 
vouchers showing discharge of all up to date liabilities Gn: account 
of revénúė and: cesses along "with 'the instalmelits ds they ‘fall 'düe: 
In default of payment of any instalment ' or of submission of thé 
revenue ‘chailans etc. “without reasonable “cause” ` the “plaintiffs 
were to'get back: possession of ‘the’ property purchased ‘by them 
and unpaid balance of the new decree to” be set ‘off against the 
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amount at which the properties were purchased. The plaintiffs 
have filed this appeal against the new decree and the defendants 
have filed a memorandum of cross objections. None of the parties . 
challenged correctness of the amount for which the new decree > 
has been passed. In support of the appeal the following conten- 
tions have been put forward, namely, ~ 

(1) that the court below ‘had no power under the Money 
Lenders’ Act to reopen the preliminary and final mortgage decrees ; 

(2) that the form of the new decree is bad. It ought to have 
taken the form of a preliminary mortgage decree and the learned 
Judge ought to have given’ the plaintiffs the rights to apply for 
a final -mortgage decree if any default was committed by the 
mortgagor in the payment? of instalments or in observing the 
other conditions. The right to obtaim a personal decree ought 
also to have been reserved in favour of the mortgagees ; 

(3) that the learned Subordinate Judge ought to have fixed 

definite dates for payment of the instalments, and 

(4) that he should have made the other conditions definite and i 
precise. 

In ‘support of the cross objections the following point have 
been pressed : l 

(1) that the instalments ought to have been spread over à 


longer period ; 


(ay that the lower court had no power to impose the conditions 
for due payment of revenue and cesses ; and : 
_ (3) that the, learned;} Judge. ought to have allowed the defen- 
dants mésne profits 

(a) for the period beginning from the date when the plaintiffs 
took possession of the properties they had purchased at the court 
gales up to the date of the order when the court passed .the order 
re-opening the decrees, and l 

(Aj also for the period beginning from the last mentioned date 
till the date when the defendants would actually get back posses- 
sion from the plaintiffs. 

The learned Advocate for the defendants further contends that 
the amount of mesne profits for both those periods should be 
allowed to be set off against the first and succeeding instalments, 
that may be payable under the new decree. 2 

The first point raised by the mortgagees is now concluded by 
the decision of the Full Bench in Mritunjoy Mitter v. Satish 
Chandra Bannerjee (1). - 


(1) (1944) 48 C. W. N. 361, 


we i 


\ 
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The. learned Subordinate Judge was md in reopening the . 


preliminary and final - mortgage . decrees as well as the personal 
decree passed under Order 34 Rule -6 of is Code of Civil Proce- 
dure. 
. The second paint eased b the plaintif and the second iud 
third points raised by the defendants "depend mainly upon the 
effect of section 36(2) of the Act. We will consider them together 
after the first point raised by the defendants. . 

The learned Subordinate Judge has found that Rs. 3,7 6,324-12-6 
is payable to the plaintiffs. The correctness of that amount has 


` not been challenged before us by. the: parties. He has made .the 


sum payable in fifteen annual instalments. Each instalment 
comes to about Rs. 25088/-. The evidence is that the. defendants 
have practically no property left to them and they can pay the 


, instalments. only out of ‘the income of the. properties purchased 
_by the. plaintiffs which- are to be restored to them by reason of 


the provisions. of the section 36(2) clause (c) of the 
Act. They are not in a, position to say. what the net annual 
income of those properties at present would be, for the plaintiffs 
have been in possession of the -bulk of them from 1933 and of 
-the rest at least from 1936. The-plaintiffs were in.a better position 
_to prove what the net annual income: would be but they have 
‘not chosen to give any evidencs on the. point, not even oral 
‘evidence. One of the defendants deposed and he said that they 
could repay the decretal amount in the course of thirty years, 
That- evidence is vague and virtually amounts, to an expression 
of opinion. In this state of the evidence it would have been 
necessary to remand the case to the lower court for. further 
_investigation as to what the net annual income of the properties 
„purchased by the plaintiffs was, but the learned. Adyocate for. the 
- plaintiffs asked us not to remand the case as that course would 


delay payment to his clients. Ultimately. the defendants’ Advocate 


. agreed to the view point of -tha plaintiffs’ Advocate 
. And both of them asked us to. proceed on consideration based on 


| experience. 


In view of the general practice of money. lenders in Bengal to 
"keep as màřgin an amount almost equal to. the value of the 


" mortgaged properties when the loan is advanced ón the security 


of zemindaries and other Mofusi! properties, the value of the 
"mortgaged properties at the time of. the mortgage can be taken 
to have been about Rs, 5,00,000/-.. The mortgage was in the 
LM iore at that time it was usual to. value  zemindary properties 
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oe at.tweoty timss the net annual income. Oa that basis the net 
1944. annual income would be about Rs. 25,922/- and in the absénce 


Jadu Nath Ray  Ofany evidence that the income has since then fluctuated that 
anion hod Achärji amount can be taken to be the net annual income now. ` The 
Choudhury, Ancome of the properties purchased by the plaintiffs in execution 
of the decree made under O:der 34 Rule 6 is negligible, for the 
price paid was only Rs. 3,899/-. Soms.allowance must be made 
for the fact that the whole amount of rent may not be collected 
every year from the tenants and for bad years, and soms thing must 
be left to the defendints for their muntenincs. Taking all these 
facts into consideration. wa think that the instalments should 
be spread over a period of twenty years. | 
- The new decree passed in this suit is for the sum of Rs. 
3.76,324-12-6. It has directed the defendants to pay the sum 
in instalments. It has also directed restoration of possession to 
them of the properties purchased by the plaintiffs in execution 
of the reopened decrees. Leaving aside for the present the condi- 
.ions'imposed onthe defendants regarding the payment of 
revenue and cesses during the time that they would remain in 
possession, the decree provides that in default in the payment of 
‘any one instalment the plainuffs would get back possession, and 
in that case the amount at which they had purchased the same 
in execution of the reopened decrees would be set off against 
the balance that would be due under the new decree. Having 
regard to the fact that the new decree 1s for the sum of Rs. 376,324]: 
odd and that the plaintiffs had purchased those properties for 
the sum of Rs. 2,39,098/- (being the- total of the sum of Rs. 
2,35,200/- for which the mortgaged properties had been purchased 
and of the sum of Rs. 3,898/- for which the other personal proper- 
ties of the defendants had been purchased in execution of the 
reopened personal decree) there may bs a balance due to 
plaintiffs after the set off but there is no reservation in new decrees 
by virtue of which the plaintiffs would be entitled to apply for 
a ‘decree- under Order 34 rule 6 Civil Procedure Code for 
receiving the balance of the new decree in case default be made 
-by the defendants at a time when more than Rs. 2,39,098/- would 
be payable under the new decree. It is for this reason that Mr. 
Gupta attacks the form of the new decree. He says that the new 
decree has to be passed in the form provided for the section 
' 34(1) (a) of the Act. His contention amounts to this, that where 
the suit is to enforce a mortgage the new decree must take the 
"form ofa preliminary mortgage decree with the result that the 
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“right to apply- for a final mortgage "decree would flow from the 
provision ‘of sub-clause (ii) of sub-section (1) (a) of Section 34. 
To support his contention he relies upon the words "in accordance 


with the provisions of the Act” uséd in clause (a) of ‘sub-section (2) 


of section 36, which according to him attract’ all the provisions 
of section 34 to thé new decree. He ‘says that unless there - be 
a new preliminary 1 mortgage decree, there would bé no 'final morte 
gagé decrée and it would be difficult for a mortgagee to geta 
` balance decree under Order 34 Rule 6, for Such a balance decree 
canonly be passed if à balance remains due to ‘the mortgage 
after . the mortgaged properties have been sold im execution of the 
Jinal mortgage decree. The sale held under the reopened final 
mortgage decree may not be held to be-a sale in execution of a 
final mortgage decree. on the ground that the final mortgage 
decree had been wiped out asa result of ‘the proceedings incer 
section 36 of the Act. 

Whenevér a decree I8 opened, be dta mortgage decree 
ora money decree, and.a new decree is passed that new 
decree must conform with the express provisions ‘of _the 
different” clauses of “section 36 sub- -section (2) which may “be 
applicable to the case. Any ‘provision ín: the other parts of the 
Act which would be in ‘conflict with those express ' provisionis 
must give wiy on the principle that ` special provisions would 
derogate from the general. _ If, however, there be no confi: ct, the 
. special provisions would be considered to be in addition to 
the general ones. In the light of ‘this principle the question 
raised before us must be examined. . : 


The provision for instalments is made both i in section 44 and 
. and section 36 sub-section (2). In the case of a money decr&e 
à question may. arise about the maximum number ‘of instalments, 
for section 34 sub-section (1) clause (b) enjoins annual instalments 
not exceeding . twenly in number whereas under -clause (d): of 
gection 36(2) the instal ments need not be annual, and may exceed 
twentyin number. But as that, question, does. not arise. before 
us we neéd not . pursue the matter further. Where no sale. had 
taken place i in execution. of the reopened decree, the new decree 
would not have to embody the terms to clauses. (c) sand ( (e) of 
"the re-opened ‘decree be it a | mortgage decree, or " money. decree 
‘and at the sale the decree-holder had purchased the judgment- 
 debtor's property it- would .þe. incumbent on..the court, to pass 
the new. decree embodying the terms of those clauses. A case 
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may occur where only some of the mortgaged properties, but 


_not all, have been sold in execution of the reopened mortgage 


‘decree. In such a case if the new decree were to contain only 
the provision of sub-section 2 of section 35 and nothing more 
there would be obvious injustice to the mortgagee. Justice 
requires a decree for sale of those unsold properties if the mort- 
gagor makes default in the payment of instalments given by the 
new decree and the balance payable under the new decree exceeds 
the price for which those mortgage properties sold had been 
purchased by the mortgagee in execution of the reopened final 
mortgage decree. Similarly in the case where the mortgage 
decree had been reopened after sale of all the mortgage proper- 
ties to the mortgagee in execution of the reopened mortgage decree 
and the balance of the new decree thit remains due after the 
mortgagor had committed default in the payment of any: instalment 
given by the new decree exceeds the price at which the mortgagee 
had purchased them in execution of the reopened decree, it would 
‘be unfair if the right of the mortgagee to get personal decree for 
the balance that would remain after the set off of the price is not . 
reserved. It is to be seen if the provisions of section 36 or any 
other provision of the Act prevents the court from doing what 
justice requires. The last mentioned type is the case before us. 
Order 34 Rule 6 of the Code of Civil Procedure proceeds on 
the basis that there has been or would be asale in execution of 
the final mortgage decree. The point therefore depends upon 
the question whether the mortgagee can stil be considered to 
have purchased the mortgage properties in exécution of a final 
mortgage decree when that decree has been reopened and the mort- 
gagee purchaser's possession is again restored to him under clause 
-(e) of section 36(2) by reason of the default of the mortgagor in the 
-payment of any instalment payable under the new decree. The 


question is not free from difficulty. 


"The general principle is that if a decree-holder purchases 
property in execution of a decre» and that decree is either set 
aside or modified after the sale, his purchase falls through: Zain- 
ul-Abdin Khan v. Asgar Ali Khan (1). If this general principle 
be applicable the decree-holder purchaser's title would cease the 
moment the decree is reopened and a new decree passe] under 
section 36 of the Bengal Money Lenders’ Act. He would become 
à trespasser and would be liable to pay mesne profits to the 


(1) (1887) L. R. 15 I. A. 12} LL. R. ro All. 166. 
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“ 


judgment-debtor at least from that date. If the E 
commits default in the payment of instalments payable under the - 


new decree, the selfsame property would have to be sold again 
in execution of the new decree if the decree-holder wishes to 
realise his due from the same. Accordingly in the case of a suit 
to enforce a` mortgage the new decree would have to -be in the 
form of a preliminary decree for sale of the mortgaged property 
to be followed up by a final decree for sale. But clause (e) of 
section 36(2) provides for restoration of the properties purchased 
in execution of the reopened decree to the decr. e-holder purchaser, 
which means that he is not to put it up to sale again in execution 


ofthe new decree.. From this it necessarily follows that the, 


legislature intended to exclude the general principle formulated in 
Zian-ul-Abdin Khan's case(1). The title. would remain in the decree- 
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holder purchaser inspite of the fact that the decree in execution - 


of which he had purchased had been reopened. The legislature | 


has made it equally clear, that when. the judgment-debtor is 
is restored to possession under clause (c) of section 36 (2) he is 
to be in possession on his own account,. the intention of the 
legislature being to give the Judgment-debtor the means to repáy 
the instalments payable under the new decree. The rights con-, 
ferred on the judgment- debtor under clause (c) of that sub-section’ 
is therefore of the nature of jura im re alieno, the title being still 
in the decree-holder purchaser but burdened with the enjoy- 
ment of the judgment-debtor as lóng as. he pays the instalment 


payable under the new decree. When the new decree is fully | 


paid up he becomes the owner, for the decree-holder purchaser 


would not. be considered to be owner, for the debt due to him | 
in consideration of which he had purchased the property had . 


been discharged by payment. The consideration being extin- 
guished the sale would be considered to have become void 


from the date of the payment of the last instalment payable under 


the new decree. 

From what we have said above the Silswine conclusions would 
follow : E : 

(1) where all the mortgaged properties have been sold in, 
execution of the reopened fina] mortgage decree and purchased y 
by the decree-holder, a new preliminary mortgage decree followed - 
on default of payment of instalment by a new final mortgage decree 

would be meaningless, for such decrees would have to be for 


sale of the mortgaged properties. In such a case there would 
(1) (1887) L. R. 15 L A. 12; L L. R. 10 All. 166. 
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— be at the time nothing to sell, as the title to the mortgaged proper- 
1944 


ties would not then be with the judgment-debtor but with the ` 

Jada Nath Ray decree-holder himself by reason of his purchase in execution of 
Kshitish Ch. Acharji the reopened final mortgage decree ; 

a | (ii) If all the mortgaged properties had not been ' sold in 

execution of the reopened final mortgage decree, there would be 
the necessity of passing a new preliminary decree for sale of the ` 
remaining unsold properties. “The words of clause (a) of sub- ` 
section (2) of section 36, that the new decree is to be in accordance ` 
with the Act would not only allow but requires a preliminary 
mortgage decree to be passed. But that preliminary decree 
must be ddapted to the circumstance of the case. It must provide. 
for two tbings on default being made by the judgment-debtor in 
the payment of instalment payable under the new decree ; namely 
(1) that possession of those properties which had been purchased 
by the decree-holder in execution of the reopened final mortgage 
decree is to be restored to him and the amount at which he had 
purchased the same to be set off against the balance of the new 
décree, and (2) that if after the set off there remains a sum still 
payablé ‘to the'decree-holder, the latter will have the right to apply 
fora new final decree for the sale of those unsold mortgaged 
property in terms of section 34! 1), clause (a)(ii). 

(iii) That the decree-holder purchaser is not accountable to 
the judgment-debtor for mesne profits from the date at «which 
he had taken possession of the properties purchased in execution 
of the reopened decree till the date when the order for restoration 
of those properties to the judgment-debtor is made at the time- 
of the reopening of'the old decree, and if the judgment-debtor 
commits default in the payment of any instalment payable under 
the new-decree the decree-holder on getting back the properties : 
from the judgment-debtor in terms of clause (e) of sub-section 2 
of Séction 36 would enjoy the same on the basis of the title he 
had acquired by his purchase in execution of the reopened decree. 

The third and the fourth proposition would be equally -applica-- 
ble when the reopened decree is a simple money decree. 

The third and the fourth proposition which we have laid down- 
are supported by the decisions.in Tamluk Loan Office Co, Lid. v. 
Ganga Narayan Kar (1) and Suresh Chandra Basak v. Kumada’ 
Sundari Pal (a).respectively.- As the decree-holder purchaser: 


*() (1942) 46 C. W. N. 919. 
- (2) J. L.-R« 1943, 1 Ca1.:354. 
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would hold the Properties restored to him on default in the payment 
of any- instalment payable: under the new “decree on: the title 
acquired in execution of the final mortgage decree: (though re- 
opened), the words of Order 34, rule 6 ‘would not stand in his 
way if he were to apply fora personal decree for the balance under 
Order 34, rule 6 of the Code of Civil Procedure, even by reason 
of the sale of all the mortgage properties in execution of the 
reopened decree the new decree has to take, and takes the form 
of a decree for a sum of money which simply directs payment of 
the decretal- amount in instalments. — ; aS 

‘4s -the Bengal Money Lenders ‘Act does not prevent the Court 
when passing a mortgage decree for the’ first time from ‘imposing 
condition on the mortgagor with a view to preserve the mortgaged 
properties till the decree is satisfied by the payment of-all the 
instalments, we: do not see why the Court cannot impose such 
condition when passing the new decree. 

We ‘have held that the defendants are entitled to get an account 
of mesne profits from the plaintiffs from the date when the latter took 
order for possession of the properties purchased by them till the date 
of the restroration made in favour of the defendant under clause (c) 
of Sub-section (2) of section 36. But as a judgment debtor is to 
hold possession on his own account from that date, and. so would 
be entitled to have the profits, he would be entitled to get mesne 
profits from the decree-holder purchaser if he be kept out of 
possession by the latter inspite of the order under clause (c) for 
restroration of possession. In the case before us the original 
decrees were reopened by the learned Subordinate Judge by his 


order dated the 25th August, 1941. As.the new decree could only 


be passed after calculation, the learned Subordinate Judge made 
a direction. in that order for taking accounts. On the 1 3th Septem- 
ber, 1941 the defendants applied for restoration of possession. 
The Court fixed the r5th September, I941 for hearing of that 
application. . But on the rsth September,- 1941 the plaintiffs in- 
formed the Court that they had filed .an appeal to this Court 
against the order of the 25th August, 1941, and prayed for post- 
ponement of the hearing of the, defendants’ application 
for possession for a short, time in order that they máy move 


this Court for stay of further proceedings. That prayer was 


granted by the lower Court, and tlie hearing was postponed to 
the rith. November, rg4t. On the rsth September, 1941, the 
plaintiffs filed their appeal in this Court against the said’ order of 
the learned Subordinate Judge dated the 25th August, 1941. That 
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appeal was numbered First Miscellaneous Appeal No. 321 of 1941. 
On the same day they moved this Court and obtained a rule sssi 
_ for stay of further proceedings in the lower Court til the disposal 


Kshitish Ch. Acharji Of that appeal with ad interim stay. That rule was made abso- 


Choudhury. 


lute on the 8th December, 1941. On the 23rd March, 1943, the 


- Miscellaneous Appeal was dismissed on the ground that: n5» appeal 


lay from that order, as the proper procedure for the plaintiffs- was to 
wait till the new decree was passed and then to file an appeal against 
the new decree. The new decree was prepared and signed by the 
Subordinate Judge on the 17th May,-1943. Init the order for 
restoration of possession was made. On the next day the plain- 


tiffs applied io the Subordinate Judge for stay of delivery of 


possession. They filed this appeal in this Court against the 
new decree and obtained on order for stay of delivery of posses- 
sion to the defendants till this appea! was disposed of. If these 
proceedings for stay had not been started by the plaintiffs the 
defendants would have got the order for restoration of posses- 
sion on the 15th September, 1941, and could not have got 
back possession immediately thereafter. The plaintiffs are there- 
fore liable to pay mesne profits to the defendants fiom the rsth 
September, 1941, till the defendants get back possession of the 
properties purchased by the plaintiffs in execution of the reopened 
decrees. - 

The third and’ the fourth points urged by the plaintiffs are 
sound. Definite dates for payments of instalments and for the per- 
formance of other conditions should be fixed. 

A question was raised as to whether the plaintiffs are in s 
bound to hand over the collection and other papers to the defen- 
dants, They did not receive any papers from the defendants or 
their predecessors in interest and those papers the plainufís them- 
selves had prepared for making collections. We are relieved of 
deciding that question as the parties have arrived at an agree- 
ment. The order which we are making regarding the papers is 
accordingly by consent of parties. The result is that both the 
appeal and the cross objections are allowed in part. The new da 
would be as follows :— 

The plaintiffs do put the defendants in possession of all the 
properties they had purchased in execution of the reopened 
decrees and render to them an account of mesne profits of 
those properties from the 15th September 1941, till the date 
when they restora or relinquish possession to or in favour ‘of the 
defendants. The plaintiffs do deliver to the defendants the collec- 
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tion -papers of those properties, which. Eo = nàhie ‘of Touzis, L—: 
séhas or kärchas, fof the years t 347 to’ 1350 B. S. and upto the 1944 


time when they' restore or relinquish possession to or in favour of Jada ig Ray 
the defendants. -It is déclared- that a sum of Rs. 3176, 324-12-6 Kshitish Ch. Acharji 
is due to the plaintiffs ‘by the defendants. . "The defendants do Chowne ry: 
pay the said sum in twenty equal annual instalments, the first of 
such instalment to be paid on or before the first anniversary of 
thé date on` which the plaintiffs restore or- relinquish possession 
of all -the properties" purchased. bý ` them in execution of the 
reopened decrees to or in favour of the defendants. or of the 
date on which they deliver’ to the defendants, the .aforesaid 
collection- papers `of” the period as - mentioned . above, which- 
ever date is'later. And the defen lants do’ pay to- the plaintiffs 
the succeéding annual instalments on or before" the same date of 
the succeeding years on which the first instalmeńt - become pay- 
able. - And’ the defendants do pay the -rovenue of the aforesaid - 
properties that would become payable after they are restored to 
possession, 4és# by Ais/, as they fall due at least three days before 
the hist dates and file the c&a//ans in the court below in proof of 
payment within ten days of the payments. And the defendants, 
do pay road, public works and education cesses and rentdue to 
superior iendiords as they fall due in respect of the aforesaid 
properties that would become payable from the date when posses- 
sion is restored to them,—the cesses within the 31st March of 
| each financial - year and the rent within the month of chaitra of 2M. 
each Bengalee year and file in the Court below éAa/ams and pU 
Dakhilas in proof of payment within fifteen days of the payments. EP EP 
In default 'of- payment of any one instalment or in the: payment "sides wt 
of revenue, cess or rent within the time as'aforesaid the plain- 
tiffs. would be entitled to get back possession - of the aforesaid e 
properties from -the defendants, and in that event the sum of 
Rs. 239,099 at which the plaintiffs had purchased those ` proper- 
ties would:be set off against the- balance of the. amount then due 
tó'them under this decree. ^ If thereafter any amount is till. due 
. to the plaintiffs under this decree the plaintiffs would 
be entitled to apply in the .court below for a decree for the 
- -balance under Order 34. rule 6 of the . Civll Procedure Code. 
And the court below do make an enquiry into mesne profits for 
tlie period aforesaid, thatis, from the.rsth September, 1947, till 
restoration’ Of: possession to the defendants. ‘The defendants 
‘would be at- liberty to set off the amount that may be decreed in 
thei favour for mesne profits towards - ‘the ‘instalment. that would 
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fall in the year in which the amount is declared by the court 
below and the next succeeding years till the said amount is wiped 
off. The plaintiff do also give inspection of and true copies to 
the defendants at the cost of defendants of such other papers 
relating to the aforesaid properties as they may require, The 
parties would bear respective costs in this appeal. 

In the application Sm. Sindhubala Debi prays for being made 
& party to this appeal and for an order on the plaintiffs directing 
them to pay her a sum of Rs. 3744. The application is a mis- 
conceived one in view of the scope of the appeal before us. The 
application is dismissed but without costs, She may pursue her 
claim against the plaintiffs by taking. such proceedings she may be 
advised to take. 


No order is necessary on the application under section II5 of 
the Code of Civil Procedure. 


A K. D. G. j S C. Appeal partly allowed. 


Baer Mr, Justice B. K. Mukherjea and Mr. Justice 


à W, Mac. Sharpe. 


^ 


SHILA PAL AND OTHERS 
V. 
IHE COMILLA BANKING CORPORATION 
LIMITED. * 


Sale in execution of decree m ment without specification of hour—Such 
-sala, if and when may be set aside in pari—Civil Procedure Code (Act V 
“of 1908) Order a1 rule go. 
It is incumbent upon the Court to specify both the day and hour under 
Order ar, rule 69 Civil Procedure Code. Failure to specify the same,is a 
fnaterial irregularity. 
It 1s a material irregularity to pass an Order that the sale will be held 
after a Miscellaneous case started by the judgment-debtor is disposed of, 


Surno Moyee v. Dakhina (1) followed, 
"Appeal from Original Order No. 51 of 1943, against an order of.the 


' Subordinate Judge, 3rd Court Zillah Tippera at Comilla, dated the gBth 
November, 1940. 


(1) (1896) I. L. R. 24 Calc. 291. 


DAS " 16 
Vor. 79.] .HIGH COURT. . 5.70 7012 9 


: 4 l Crvit. - 

Order 21 rule go speaks of setting asidé'a sale in its entirety, if-it is a 

> . proved that it 1s bad on the ground of material irregularity or fraud, A 1944. 
sale which is affected by such defects cannot be set-aside in part, and it is Shila Pal 


immaterial that the person who applies to set it aside, is interested only in a m re FEM 
iH Í : : '.: The Comi > 
fractional share of the property sold. : | dus Corporation Ltd: 
Ramesh Chandra v. Birajasundari (1) followed `` , E m == 
"Where properties are sold in execution of decree separately in separate 
lots, the sale of each Jot is a separate sale and the sale may be upheld with 
regard to some of the lots'and set aside as regards the rest under the provi- 
sions of Order 21 rule 90 of the Code of Civil Procedure. 
Narasimhamurthy v. Official Receiver, West Godavari (2) followed. 
Chhaterbijal Singh v. Damodar (3. " (5. 4 


+ Appeal by some of the Judgment-debtors.: - 
Application by some of the judgment-debtors under Order ar 


rule go of the Code of Civil Procedure.  . 
The material facts will appear from the judgment. 
Messrs. Jatindra Nath ^ Sanyal, Amiya Kumar Shome and 
Ranajit Acharjya Choudhury for the Appellants, a n a 
~ Messrs: Atul Chandra Gupta. and Ajit Kumar Dutta for the 
Respondents. 
=g nS PE C. A. Y. 
The judgment of the Court was as follows :— . . Axaust, 10. 
- Mukherjea, J. :—This appeal is on behalf of some of the judg-- m 
ment-debtors, and it is directed against an order of the Sub-Judge, 
3rd Court, .Comilla, dated November 21st, 1941, dismissing an. 
application made by the appellants, for setting aside an execution 
sale under Order 21, rule go, Civil Procedure Code. The material 
facts lie within a short compass and may be stated as follows: 
The respondent Bank adyanced"a sum of .Rs. 57,000 to Babu 
, Saroda SundarPal, the father of the ‘appellants.on a promissory, 
- note, dated August 7th, 1933. On the borrower failing to pay 
the money, a suit was instituted by the Bank -on the basis of the 
Promissory Note, in August, r936. Pending the hearing of this 
suit, Saroda died and his six sons were brought on the record, as 
his heirs and successors in law. A decree Was passed on Sep- 
tember 29th, 1939, against these six sons, for à sum: of Rs, 69,904 
» Which was to be recovered from the assets of their late father 
in their hands. The decree was put into execution on September 
29th, 1939, and 38 items of Property, alleged to belong to Saroda 
© (1) (gaz) 47 Co LJ. 351. — Ad 4 M : 
- fa) (1935) I. L. R. 59 Mad, 438, UM 
(3) (1932) I. L. R, 12 Pat, 181, . PN 
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Sundar,- were attached by “the decree-holder. The widow of 
Saroda preferred a claim -which was allowed and a number of the 
attached properties were released from attachment. Eventually 
15 items of property were put vp to sale in separate.lots on fure 
a9th, 1940, and with exception of lot No. 35, all the rest were 
purchased by the decree-holder for an aggregate price of Rs. 5,975. 
On July 29th, 1940, the present proceeding was started by two 
out of the six sons of .Saroda, who were judgment-debtors Nos. 3 
and 6 and they prayed for setting aside the sale of 14 lots of pro- 
perties on grounds of, material irregularity and consequent 
inadequacy of price, under Order 21, rule go, Civil Procedure 
Code. The Sub-Judge dismissed the application and the two 
judgment-debtors have come up on appeal to this Court. ú 


The two questions that require consideration in this appeal 

-; (1) whether there was any material irregularity in publishing 
a conducting the sale ? and (2) whether by reason of these 
irregularities, if any, the judgment-debtors sustained substantial 
injury. Mr. Sanyal appearing on behalf of the appellants has 
attempted to show that. the material irregularities in connection 
with the sale of a three-fold character. In the first place there 
has been,no proper publication of sale proclamation so far as the ` 
village properties are-concerned. In the second place the prices 
of some of the properties have been grossly understated in- the 
sale proclamation ; and thirdly, no hour of sale was fixed by the 
Court on the adjourned date as is necessary under: Order ar, 
rule 69, Civil Procedure Code. The entire evidence bearing on 
these points has been placed before us by the learned Advocates- 
on both sides. It is conceded by Mr. Sanyal that there is no 
irregularity in the publication of the sale proclamation as regards 
lot No. (5) which is a plot of land measuring 1 kani- and situated 
in the town of Comilla. itself, nor with -regard tò lots Nos. 36 and 
37, which are shares in certain joint stock companies held by 
Saroda Sundar Pal. Regarding the other eleven items of property 
which are situated in certain villages at a considerable distance 
from the Comilla town, it seems to-us that the evidence of pro- 
clamation is unsatisfactory. i 


^ [After dealing with the evidence, his Lordship concluded as 
plow el 


In these circumstances, we are of opinion that there. has not 
been proper publication of sale proclamation so far as. the village 
properties are concerned. l a Mag 


~~ 
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. At cantiot be disputed. that tlie: “Price. of some, E ‘thie properties 

.Was grossly-understated in the-sale proclamation. s : 
-.»[After dealing with the: contents’ of .the sale proclamation, his 

"Lordshi concluded as follows: ]' 
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As the appellants inspite of having received notice under, Order ing Corporation s 


21, rule 65, Civil Procedure Code did not. attend at the drawing 
up of the sale proclamation . nor preferred any objection to the 
same, the sale cannot be set aside on the ground of, any defect , in 
the gale proclamation. : 


* a4 


.,' The other irregularity. nad ef. by. the appellant i is. that 
in adjourning the date of, sale from. the 6th to -. 29th of June, 1941, 
the Court did not fixthe hour at which the sale, would: ber held 
on the 29th. The order was that the sale would; be held, ‘after a 
Miscellaneous case started by the jüdgment-debtor was disposed 
~ of. - This isa. material irregularity, for itis incumbent, upon the 
Court to specify- both the day and: the hour under Order a1, 
rule , 69,: Civil Procedure Code [see Surno Moyes v. Dakhina 
(0.1 Moreover as there was no knowing asto when the Miscell- 
aneous Cases would be disposed of, and whether or, not it would 
-be decided. in, favour of the decree-holder, there was a -consi- 
 derable amount of uncertainty inyolved in the order, which could not 


but . adversely affect the intending _ bidders. . It -is admitted that no 


other bidder except the decrec-holder, Was , present. AU. the ,time of 
the sale. . 5 l je 


a 4 G ; | - - T 
Let us now consider how far the: judgment-debtors have suffered 
injury by reason of these irregularities- — . r 


[After dealing -with the circumstances’ ‘his ‘Lordship qoncladed as 
follows :] l T - 


4 s $ F m me } Te - .cd 


On the, whole „our? conclusion -is ‘ that the  dlcven items of 


village. property were sold at - an inadequate- price» resulting in 


substantial loss to the judgment. debtors, and as has, been said 
already the sale of these properties- was not. , properly adver- 
tised. 

The question now is whether we should set aside the e of 
all the fourteen lots, or of these eleven: ‘lots'only. There’ is. no 
evidence, as we have said above, to` prove that the judgment- 
. debtors suffered, loss by sale of ‘lots -Nos.’s; 36 ànd 37. Now, 


- Order 21, rule go speaks of setting aside a sale in its. entirety, if 


it is proved that it is bad on the ground of material irregularities 
or fraud. A sale which is affected by such defects cannot be set 


(1) (1896) I. L. R, 24 Calo. 291. 
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aside in part, and it is immaterial {that the person who applies to 


set it aside, is interested ‘only in a fractional share of the pro- . 
perty sold. [ Ramesh Chandra v. Birajasundari (1) |. When >. 


however properties are sold separately in separate lots, it must be 
held that the sale of each lot is a separate sale. 

In such cases the sale may be upheld with regard to some of 
the lots and set aside as regards the rest. In the case of CAAazer- 
bijal Singh v. Damodar (2), it was held by the Patna High Court 
that where properties are sold in several lots, the Court can set 


_ aside the sale in respect of some only of the lots, provided -that 


the irregularity and the injury can be satisfactorily allotted to the 
sale of those lots only. Where however the irregularity extends 
to all the lots, it is not justifiable to 1etain the efficacy of the sale 
with respect to some of the plots only in which the sale price 
obtained cannot be shown to be inadequate. We cannot agree 
with this decision in its entirety. If sales of properties in separate 
lots are to be regarded as separate sales, it is immaterial, we 
think, that the irregularity extends to all the lots. Ifthe sale of 
one particular lot has not resulted -in any injury to the judgment- 
debtor to Order 21, Rule go Civil Procedure Code, even if there 
is material irregularity in relation to it. We think that the correct 
view has been taken by the Madras High Court in Narasimha- 
murthy v. Official Receiver, West Godavari (3) and as no injury 
has resulted to the judgment-debtors by sale. of lots Nos. 5, 36 
and 37, we hold that the sale of these lots would stand, even 
though there was a material irregulatity with regard to them as 
well by nonmention of the hour of sale in the order of the Court 
dated June 6th, 1940. The result is that the appeal is allowed 
in part. Th: sale is set aside as regards lots Nos. 7, 8, 9, 10, 22, 
24, 26, 27, 29, 33 and 38. Each party to bear his costs in this Court 
as well as in the Court be low. 


Sharpe, J: :—1 agree. 
P. S. Appeal allowed in part. 


(1) (1927) 47 C. L. J. 351. 
(a) 1932) I. L. R. 12 Pat. 18r. 


(3) (1935) I. L. R. 59 Mad. 438. 
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‘Before Mr. Justice; C, C. Biswas. 


KAF x, ABDUL KARIM MASTER 
PES Civit. 
v. - - TEENS 
RAJ CHANDRA GHOSH AND OTBERS,* Ei 
itu S | January, 30, 


-Hjectmeni-—The Bengal Land Revenue Sales "Act, 1868 (Act VII B. C. of 
. 1868), Sections 12 exception 3, and r4—Note in the Remark Column of 
Cadastral Survey record —'Not binding on Government — Tenure created 
or recognised by setilement proceeding —Ayfter effect of entry in Cadasiral 
Survey record as to status of the person—'Current settlement’ — Tenure, 

if includes the interest of a jotedar or raiyat. 


In 1898, defendant was recorded as an etmamdar. A note was added in 
the remark column of the Cadastral Survey record against this entry that this 
was not.binding on Government, The settlement under cadastral survey was 
for the perlod ending in 1925. In the revisional survey of Chittgong held in 
1930 he was recorded as a jotedar : 


.. - Held, that the (meaning of the remark ads in the cadastral suryey 
pei was that although the tenency was recorded as a tenure, it was not 
to be treated asa tenure created or recognised by the settlement procee- 
dings. The note did not in any way weaken the effect of the entry that the 


Interest was that of a tenure-holder. 


The mere fact that the settlement was for the period up to 1925 would 

not make the cadastral” .survey record inadmissible in evidence on the question 
as to whether defendant's status as recorded therein continue to be such « or 
not after that year. 
- - Anentry in mortgage deed executed in 1921 that the defendant was 
an etmamdar was-good evidence asto his status for a subsequent period 
though the settlement under cadastral survey was for the period ending 
in 1925., 

; The ‘current settlement’ as mentioned in exception 3 to section 12 of 


; The Bengal Land Revenue Sales Act, 1868, is in the present case the 


revisional settlement held in 1930^wherein the defendant was wrongly recorded — 
as a jotedar. 
.. Though the tenure as defined in section 1 of the Bengal Revenue Sales 
Act, 1858, includes “‘all interest in land”, it “does'not include the interest of a a 
jotedar or raiyat, ~ * 
` The interest referred to as “tenures” in the various exceptions under sec- 
tion 12 of The Bengal Land Revenue Sales Act, 1868, is distinct from ‘raiyat? 
interésts which are separately dealt with in section I4. 


Appeal by Defendant No. t. 


.^ .*Appealfrom Appellate Decree No. 1348 of 1939; against the decree 
of District Judge of Chittagong, dated the 28th April, 1938, affirming that of 
the primary Court. 
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—— Suit for gjela by a.purchaser -at a revenue sale. 
tey Mr, Rohini Benode Rakshit for thè Appellant. 


Abdul Karim Master 


Mr, Nripendra Chandra: Das for the Respondents. 
Raj CH, Ghosh. 


The following judgment was delivered by 
January, 30. Biswas, J. :. This is-an appeal on behalf of defendant r ina 


a 
P 


dp UE suit which was instituted by the plaintiff for his ejectment on 
declaration of: plaintiffs title. The- plaintiff -claimed to be‘ the 
purchaser of a Noabad taluk at a revenue sale held on 8th 
January, 1937, and his case was that as such he was entitled to 
annul the interest of defendant r under section 12 of Act 7 of 
1868 (B. C.). The defence” was that defendant r was protected 
under section 14 of the Act inasmuch as he. was a raiyat having 
a right of occupancy at a fixed rate, and in support of this plea, 
he relied upon the entry in the last revisional survey of Chittagong 
held in. 1930 wherein he was recorded. as a jotedar. Both the 
Courts below negatived this defence: ànd decreed the plaintiff's 
suit. Hence-the present appeal. The ‘first ‘point taken on be- 
half of thé appellant is directed against the finding that the entry 
in the revisional kiiatian was wrong. It appears that in the 
previous cadastral survey which took place .in 1898, defendant I 
was recorded as an etmamdar. A note was added in the remark 
column against this entry that this was not binding on Govern- 
ment. That, to my.mind, only meant that although: the tenancy 
was recorded as a tenure, it was not to be treated as a. tenure 
created or recognised by the settlement proceedings. The | note 
did not in any way weaken the effect of the entry that the interest 
was that of a tenure-holder. The learned. Judge in the court of 
appeal below as well as the trial court held that this record, taken 
with the other evidence in the case, was sufficient to negative. the 
eütry in the R.S, Khatian. As regards the other evidence, 
reference was made by both courts toa mortgage deed in which 
defendant x himself had described his interest as that of an 
etmamdar. This. mortgage deed was executed in r1ga1. Mr. 
Rakshit contends that as the Settlement under cadastral survey Was 
for the period ending in 1925, any entry made therein could not 
be regarded as good evidence as to the status of the defendant for 
a subsequent period. I am not prepared to accept that argument, 
The mere fact that that settlement was for the period up to 1925, 
would not, in my opinion, make the C. S. record inadmissible in 
evidence on the question as to whether -defendant r's.status as 
recorded therein continue to be such or not after that yéar.-- The 
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mortgage deed.1921. would, in: my: Du adt. ‘Ge ‘equally: relevant 
evidence on the point. That being so, I think the courts below 
Were justified in relying on these inaterials for the purpose of hold- 
ing that the revisional ‘survey khatian was incorrect. The first 
point urged‘ on behalf of the: appellant’ must consequently fail, 
‘and defendant I cannot, accordingly, claim. protection under sec- 
tion’ T4 as, an occupancy raiyat — - . -- bc Hes 

Iti is next urged. that if defendant r's interest is that of a tenure 
holder, he comes under the third exception of ‘section 12° of Act 
7. of 1868 (B. C.) and is entitled to „exemption from eviction on 
that basis... This clause refers to “tenures created or recognised 
by the settlement proceedings of any current temporary settlement 
as'tenures bearing a rént which is fixed forthe period of such 
settlement.” ; The difficulty i in the appellant’s way is that although 
the learned Judge has held that his interest is that of a tenure 
holder, the tenure cannot be ‘regarded asa tenure ' recognised by 
the current settlement. proceedings. "The current settlement is 
the revisional settlement, and ex Aypothesi the defendant is a recor- 
ded therein as a ` jotedar, ’ though: wrongly. Itis difficult to see 
therefore how he can bring himself under clause (3). Mr. Rakshit 
refers to.the definition of "tenure" in the Act, according to "which 
it includes all interests inland. The argument is that the interest 
: of a-jotedar must.therefore be held to be a tenure within the 
` meaning of clause (3) of section ra. Reading the' definition as a 
= whole; I do hotthink- that ^it can be given so wide a meaning, 
“Tenure” is no doubt sai i there to include “all interest in land”, 
but although this expression is used, it will be observed that real 
object of the definition is to be found i in the rest ‘of the ` paragraph 
containing the - definition, and “it could not. have been intended 
. toinclude the interest of a jotedar or raiyat. At any fate, it 
‘seems to be-fairly clear that the: interest referred to as “tenures” i in 
the various exceptions under section 12 are something distinct 
from raiyati interest which are separately dealt with in section 
I4. The interest which a purchaser is entitled to avoid under 
section- r2 are all described as “under tenures,” and exceptions. 
in the section must obviously refer to interest-of a Similar character, 
and canüot therefore include the interest of the raiyats. In this: 
view of the matter, I must hold that the second branch of. Mr. 
Rakshit’s ` argument “is also- untenable. ‘The result. is - thàt. this 
appeal fails, and is dismissed with costs, —— = 
as: “te M 7 ppt Er = E we ! prem 
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Before Mr. Justice B. K. Mukherjea and Mr. fenus T. Ellis. 


USHA PROVA DE 
v. 
SACHINDRA KUMAR BASU ANDOTHERS.* ` 


"Arrears of putni reni—Sale of tenure under Puini Regulation (Reg. VIII 


of 1819)—Price fetched, insuficient to cover entire demand— Balance, 
if may be recovered by suit —Sections 8,9 and Proviso ‘to section 17 (3) 
of the Regulation—Contract providing for such recovery, if runs with 
the land and if consistent with the Regulations—Bar ‘of execution 
under section 168A, Bengal Tenancy Act, (VIII of 1885) if good ground 
for refusing to pass decree. ~ ; 


There is no provision in the Putni Regulation itself expressly dealing 
with the situation which’ arises when the sale Sida fall short of the 
demand. E 

Section 17 (3) of the Putni Regulation has got no application to such 
cases and as no fresh sale of the tenure can -be held for realisation of the 
balance, the only remedy of the Zamindar must be to enforce ius; contractual 
rights against the tenant, 

The words “in liquidation" in section 8 of the Putni Regulation do not. 


mean that if the price fetched doss uot cover the entire demand, the Zamindar 


must forego the balance. l l 
The words “in satisfaction of whose demand the sale may be held” in 
Section 9 of Putni Regulation do not imply that the demand must be deemed in 


-law to have been wiped out and satisfied y: the =e pene of the prioe ' 


that the sale fetched. 

A stipulation in the putni dicen to the effect that '*in case the. 
sale does not yield a sufficient amount to make good the balance of rent, the .. 
remaining properties of the defaulter shall be further answerable for the 
demand” is, far from being inconsistent with the spirit of the Regulation; 
quite in conformity with it. 

Whether section 168A of the Bengal Tenancy Act isa bar to the execu- 
tion of a decree isa question to be decided if and when the decree is purs 
into execution and cannot be a ground for refusing to pass a decree, 


Appeal by Plaintiff. 5 


4 


Suit for money. ES Lo UA 


Dr. S. C. Basak uid Mr. Mane Chandra s Banerje for the 
Appellant. 


Messrs. Atul Chandra Gupta and Héemania Kumar Bose for 


Respondents Nos. t and a. 
Messrs. Gopendra Nath Das and Jagadish Chandra Ghosh for 
the Respondent No. 3. 


.*Appeal form Original Decree No. 216 of 1941, Against the NCC 
T. C. Banerjee, Esq., Subordinate Judge of Zillah Jessore, dated the 16th 


Máy; I941. 
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The ‘material facts will áppear from-the judgment. - 
l : i M C. A. V. 

The judgment of the, Court was as follows ;— 

‘Mukherjea, J.-: This appeal is on behalf of the plaintiff 
landlord and it arises out of a suit to recover a sum of 
Ran7056-12-9 as the balance of rent due in respect of a Patni 
"tenure which remained unsatisfied àfter the sale of the tenure under 
the’ provisions of Regulation VIII of 1819. The material facts are 
'not in controversy and may be stated as follows’: 

The plaintiff is the present proprietor of a Zemindary pro- 
perty bearing Touzis Nos. 5074 and 5039 of the - Jessore Collec- 
torate. Under these Touzis there is a Patni created as early as 
in the year 1853 : ‘reserving an annual rental of Rs. r209o. The 
Patni changed hands on -more occasions than one and the last 
purchase was-.by Nagendra Kumar Basu, whose legal repre- 
sentatives: the present defendants are, and he purchased the 


tenure at a Regulation sale on the 15th- of May, 1937. Nagendra . 


Kumar Basu died io the year 1938 leaving behind hima Will by 
which his sons, the defendants in the suit, were appointed 
executors and the latter took out probate of the Will in due course. 
The Patni rent for the last six months of 1345 B. S. amounting 
to Rs: 7656-12-0 having been in arrears, the Patni was put up to 
sale under Regulation: VIII of 1819 on the 15th of May, 1936, 
and'it was purchased by the plaintiff Zemindar for a sum of 
“Rs. 600 only. As the sale did not wipe out. the entire demand, 
the present suit was filed by the plaintiff to recover the balance 
amounting to Rs..7056-12-0.- i 
. The suit was contested by all the defendants and their defence 
inter alia was that section 168 A of the Bengal Tenancy Act was 
a bar to the suit and -that the plaintiffs claim for the balance of 
‘demand after the sale was held under the Patni-Regulation was not 
maintainable in law. 

The learned Subordinate Judge came to- the conclusion that 
the provisions of the Patni Regulation.contemplate that the sale 
is to be held ‘in liquidation’ of the full demand and not of a part 
only and no suit is maintainable in law for recovery of the 
unrealised balance of a demand for which a Patni sale is held. 
He ‘further held that even if a suit- was maintainable, as a decree 
in such suit could not be executed in view of the provisions of sec- 
tion 168 A of the Bengal Tenancy Act, the Court should not pass an 
infructuous decree `of such a character. The result was that the 
plaintiffs suit was dismissed, It is against this decree that the 
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present appeal has been filed and Dr. Basak appearing- on behalf 
of the appellant has challenged the propriety of the decision of the 
Court below on both the points mentioned above. 

So far as the first point is concerned, the question for deter- 
mination is whether the Patni Regulation expressly or by necessary 
implication forbids the institution of asuit for realisation of the 
balance of any demand for recovery of which a sale was held 
under the Regulation itself. Under section 8 of .the Patni Regu- 
lation a Zemindar can present an application for the sale , of a 
Patni for arrears of rent either on the 1st day of Baisakh or on 
the rst day of Kartick of any Bengali year, and sales are held on 
the rst day of Jaishta and rst day of Agbrayan respectively in 
case the demand is not satisfied before these dates. In the appli- 
cation which is made in Baisakh the arrears of rent that can be 
demanded are those which accrued for the year just expired while 
inthe mid-year sale the demand would include arrears for the 


'Jast six months ending with the month of Aswin. Supposing, as in 


the case before us, the sale is held in the beginning of Jaishta 
and the price fetched at the sale does not cover the entire demand 
for which the sale was held, is the zemindar precluded from reco- 
vering the unrealised balance by a suit? In our opinion the 
answer must be in the negative. The Subordinate Judge in 
support of the view he took referred to certain expressions used 
in sections 8 and 9 of the Patni Regulation and relied very much 
on the proviso to clause (3) of section r7 of the same. Section 
8, while speaking of the application for sale which is to be pre- 
sented on the rst day of Baisakh, lays down that the application 
is to be stuck up in some conspicuous part of Cutcherry.. with a 


notice that, if the amount claimed be not paid before: the rst of 


Jaishta following, the tenure of the defaulter will be sold on . that 
day by public sale £s liquidation. . Undoubtedly the sale is, to 
take place in liquidation or satisfaction of the demand, but that 
surely does not mean that if the price fetched does not cover the 
entite demand, the zemindar must forego the balance. Section 9 
provides infer alia that at the sale every one, who is not the 
actual defaulter, shall be free to bid, not excepting the person in 
satisfaction of whose demand the sale may be held. In other 
words, it empowers the zemindar also to bid at the sale. It is 
rather surprising that the Subordinate Judge elicits from .the 
words “in satisfaction of whose demand the sale may be: held” 
an implication that the demand must be deemed in law to- have 
been wiped out and satisfied by the sale irrespective of the. price 
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that the sale fetched. .Mr. Gupta appearing dn behalf of the — 
respondent frankly stated that he cannot support this reasoning ac 

of the learned Judge. Mr. Gupta laid some stress on the proviso -~ Usha Prova De 

iv » . a . e . v. 

to clause (3) of section 17 of the Patni’ Regulation and itis neces-  Sachindra Kumar 





sary that we should examine this point carefully. Now section r7 Basu. 
lays down the manner in which the- sale- proceeds of a Patni are Mukherjea, F. 
to be disposed of after a sale is held under the Regulation. The Ea 


clause provides that one per cent of the sale proceeds is to be 
transferred to the account of the Government for the purpose of 
meeting the expenses of the establishment which the: Government 
has got to maintain for carrying into effect the provisions of the’ 
Regulation. The third clause-then lays down that the balance, 
-on account of which the sale may have been made, shall next be 
made good in full to the zemindar or other persons to whom the 
same may be due. Upon this clause a proviso is engrafted which 
lays down that' no former balantes beyond those of the current 
year or- of that immediately expired ‘shall be included in the: 
demand to be satisfied. Such antecedent balances, if the zemin- 
dar shall have omitted to avail himself of the process within-his ` 
reach for having them satisfied at -the time, will have become in 
fact mere personal debts of the individual Talukdar, and must 
be recovered in the same way asother debts by a regular suit in 
the court. This proviso only speaks of antecedent balances which 
are not and cannot be. included in the demand, for which the 
sale-was held. The zemindar cannot recover his unrealised 
antecedent balances either from the surplus sale proceeds or bya 
fresh process of summary sale directed against the tenure itself 
as the purchaser gets the property free of any existing rent charge. 
His remedy therefore is to sue the defaulter personally for this 

money. -The proviso cannot have any bearing on ‘the question’ 
that arises for determination in the present case and it does not 
say anything either one -way or the other regarding the liability 
of the purchaser to pay ‘the balance of the: demand itself if the’ 
price fetched at the sale does not cover the amount. We cannot 
agree with Mr. Gupta that as nothing is said on this point, the 
implication is that the zemindar cannot realise the balance of the 
demand even as a personal debt from the defaulter. The entire 
section, as said already, lays down the way in which the ‘sale 
_ proceeds of a Patni are to be disposed of. The proviso contem- 
plates that there is a surplus left meeting the demand for which 
the-tenure is put up to-sale' and it prevents the aemindar from 
` realising his antecedent balances out of the surplus sale proceeds, 
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which, as the subsequent clauses indicate, are to be preserved 
1945 for the benefit of the Talukdars of the second degree and other. 
Usha. Prova De- „persons who acquired valuable interests in the tenure sold. -The 
Sachindra- Kumar Utmost that can be said is that there is no provision in the Patni 
Regulation itself expressly dealing with the situation which arises 
Mellerjen g. when the sale proceeds fall short of the demand. Section 17(3) 
m of the Patni Regulation obviously has got no application to such 
cases and as no fresh sale of the tenure can be held for realisation 
of the balance, the only remedy of the zemindar must be to enforce 
his contractual rights against the tenant. In our opinion, as these 
rights have not been in any way affected or taken away by ne 
statute, they must be deemed to exist. — j w 7 
In the case before us we have got the Patni lease, dated the 
14th of August, 1852, by which the Patni was created and it com 
tains an express stipulation that in case of default of any payment 
of rent, the zemindar would have the right to put up the Taluk 
to sale for realisation of six-montbly or twelve-monthly arrears, 
as the case may be, and if the whole of the arrears are not realised 
by such sale, the balance would be recovered from other proper- 
ties, moyable or immovable belonging to the tenant. The Sub- 
ordinate Judge says that such a covenant is inconsistent with the 
provisions. of the Patni law and moreover it. is not a covenant 
that runs with the land. In our opinion the learned Judge is 
wrong on both these points. The history and nature of Patni 
tenures are fully set out in the preamble to Regulation VIII of 
` 1819 and i in describing the essential incidents of such tenure, the 
preamble says that the terms of engagements. interchanged be- 
tween the parties generally provide that in case of an arrear 
occurring, the tenancy would be brought to sale by the zemindar 
and ifthe sale do not yield a sufficient amount to make good 
the balance of rent, tbe remaining properties of the defaulter 
shall be further answerable for the demand. Far from being 
inconsistent with the spirit of the Regulation, a stipulation like: 
the one mentioned above is quite in conformity with it. It is 
further well established that a covenant relating to payment of rent 
occurring in a lease is not a mere personal covenant. but binds the: 
assignees ‘of the lessee as well. We hold therefore differing from 
the learned Subordinate Judge that the plaintiff’s suit is main- 
tainable and is not barred under any of the provisions of the Patni. 
Regulation. 
. Qn the second point raised i in the suit the decision. of the Subs 
ordinate Judge is equally unsustainable and Mr. Gupta has made.. 
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no.attempt to support it on that ground.. Section 168A of the 
Bengal Tenancy Act might stand in the way of the decree holder 


executing a rent decree in a particular way, ahd whether this Usha Prova De 


section is at all attracted to a particular case cin only be decided 
when the decree is put into execution. It cannot be a ground 


' for refusing to pass a decree that the decree, if passed, could not Mwkhesjea, F. 


be executed in a particular manner. The result therefore is that ae 
the appeal is allowed and the judgment and decree of the Court 
below are set aside. 

We are not unmindful of the fact that the Patni Taluk in this 
case was purchased by the defendants’ father only two years be- 
fore for a sum of Rs. 20,000 and the price it fetched at the Patni 
sale was undoubtedly very inadequate. It was open. to the defen- 
dants, however, to take steps to bave the sale set aside by deposi- 
ting the amount due or by .any.other ways laid down by law. 
These questions-of hardship are not material for our present, 
purpose. - i - l 

The result is that the plaintiff’s suit is decreed in full. She will, 


have the costs of the trial Court, there will be no order for costs in 
this-appeal. - 


Ellis, J. I agree. T; ME: ] 
P. 8.3-H. K. B. -- ; T oy Appeal allowed : 
us ~ i a $4 Swit decreed: 


~ 


Before M?. Justice R. C. Mitter and. Mr. Justice E 


Ww Mac. Sharpe. — EE M 
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MRINALINI GHOSHAL AND OTHERS.* I une, 28, 
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Attachment before JidgmenkczCloim TR Orain ai rula, 8, Civil Procedure 
Code (Act V of 1908) rejected—If Order a1 rule 43 applies —Sutt to 
enforce claim— Limitation —]f article 11 or 13 or 120 applies, Hn 


Order 21 rule 63 of the Civil Procedure Code applies when; a claim to a 
property attached before, poen is either. allowed Or selene A. suit 


* Appeal from-Appellate Order No. 75 of 1944; against, the order of K, P. 
Piplai, Esq. Additional District Judge of Dacca, reversing that ‘of A. K., 
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should, therefore, be instituted for establishment of one's right to the pro- 
perty; when the claim to such property attached before judgment is 
rejected. . 

Raj Kishore Gope v Bhabatosh Chakrabarty (1) followed. Prasada 
Nayadu v. Matipalli Virayya (a); Bisheshwar Das v. Ambica Prosada ,3) 
referred to, Panchanan Bandopadhya v. Rabia Bibi (4) distinguished. 

The.question of substance is within what time such a suit is to be 
brought. 

~ Article 13 would not apply as that article does not apply where the order 
sought to be set aside had been made in a suit: Shankar Sarup v. Mejo 
Mal (5); Oficial Receiver, South Malabar v. Veeraraghaban Pottar (6) 
referred to. 

Article r1 would not be inipplicable because the appellant’s claim ‘had 
been dismissed without investigation, if ıt is otherwise applicable, 

Nagendra Lal Chaudhury v. Fasibhusan Das (7) referred to. 

Article 11, howeve-, on a plain reading would not apply as an attach- 
ment before judgment is not an attachment in execution ot a decree. 

If article 11 is not applicable to the case of a claim to property attached 
before judgment then article 120 would apply with the result thata suit by 
the unsuccessful claimant or plaintiff would be in time if instituted within six 
years of the order. 

Arunachalan Chetty v. Periasami Servai (8) and ,Babbal Kumari v. Mul- 
ckand Marwari (9) relied upon. 

. Changes in the Civil Procedure Code and the Limitation Áct in -— 
of relevant provisions at different stages referred to and the case-law 
reyiewed, 


Appeal by Judgment-debtor. 

Suit for recovery of a sum of money. 

The material facts appear from the jud gment. 

Messrs. Sachindra Kumar Roy and Satya Priya Ghosh for the 


Appellants.. 
Mr. Bankim Chandra Banerjee for the Respondent. 
C, A. V. 


The judgment of the Court was as follows :— 
In 1939 the respondent broughta suit to recover a sum of 
money from Khalil Ostagar and his son. She applied for attach- 


(1) (1928) 49 C. L. J. 5t. 
(2) (1915) I. L. R. 41 Mad. 849. 
(3) (1915) I. L. R 37 All. 575. 
(4) (1890) L L. R. 17 Calc. 711 F. B. 
(5) (1901) L., R. 28 I. A. 203 (209) ; I. L, R. a3 All. 313 ($235. 
(6) (1921) I. L. R. 45 Mad. 70. 
(7) (1918) 23 C. W. N. 375; I. L. R. 45 Calc. 785. 
— (8) (1921) LEL. R. 44,Mad. 908 F. B. 
(9) (1934) A. I. R. Pat, 580. 
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ment before judgment of the property in suit and the property 
was attached in September, 1939. Khalil died in February 1940 
and his widow, the presént appellant was substituted.as one of 
‘his legal representatives. Thereafter she preferred a claim under 
order 38 rule 8 Civil Procedure Code to the property that had 
been attached but that claim was summarily rejected on the 15th 
July, 1940. Subsequently a decree. was passed in July 1940 
against her as the legal representative of Khalil and against the 
other defendant. In January 1942, the respondent applied for 
execution of the decree. She prayed for the sale of the said property 
which had been attached before judgment. 

| As the decree could be executed ‘only against the assets of 
Khallin her possession, the appellant objected to the'sale of 
the said property on the ground it was not Khalil’s property - but 
was hers. Both the courts below have come to the conclusion that 
the property belongs to the appellant. The Court of first ins- 
tance allowed her objection and released the property from 
attachment but the lower appellate court „has reversed that order 
on the ground that she should have brought a suit to set aside 
the adverse order passed in the claim case within: one year of 
that order. As the finding of fact on the question of title is 
binding oa us the principal question therefore in the appeal 
before us is whether Article rr or 13 of the Limitation Act is 
applicable to a case where a claim to a property attached -before 
judgment is made and rejected and before the decree is passed. 
If either of these Articles be not applicable the residuary Arucle 
namely Ánicle t 20, would be, and-in that case the unsuccessful 
claimant would have six years’ time from the date of -the adverse 
order passed-on her claim to sue tor establishing her right to 
that property. A subsidiary question has, been raised betore us 
which involves a question of procedure, which 1s, whether- the 
question relating to the title to tne property can be raised on an 
objection by the appellant under seccion 47 of the Code of Civil 
Procedure or whether a suit is necessary. - 

The last mentioned point is not maternal except for the pur- 
pose of court-fee as her objection under section 47 has been filed 
in a Court which would have had jurisdiction to entertain a suit 
by her for establishment of her title to the property attached. 
We are, however, of opinion that a suit would be the proper 
remedy. l 

This Court has all along held that order 21 rule 63 of the 
Code applies when a claim to a property attached before judg- 
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; ment is either allowed or rejected [Raj Kishore Gope v. Bhabatosh 


Chakravarty (1) ] ` That is also the view of other High Courts: 


` Prasada Nayadu v. Matipallt Virayya (a); Bisheshwar Das. v. 
.Ambtca Prosada (3); Babbal Kumari v. Multhand Marwari 
(4) 5 M. S. M. M. Firm v. Maung Sein (5). The appellant there- 


fore should have instituted a suit for establishment of her right 


‘to the property, as her claim to the property which ‘had .been 
-attached before judgment had been rejected. This aspect -of -the 
-case, distinguishes it from the case of Panchanan Bandopadhyay v. 


Rabia Bibi (6), though she. is the legal representative of Khalil 
Ostagar and is resisting execution on the ground that the property 
in question did not form part of the assets of the latter. The- ques- 


-tion of substance, however, is within what time she is to bring 
.the suit. If the time had not run out on that date when she’ filed 
:her objection .under section 47 of the Code she would be able 


to raise the question that the property was hers and not the 
property of her husband, Khalil Ostagar, for in: the circumstce Ë g 
of the case her application could have been converted by: the 
execution Court to a plaint on payment of proper court-fees, _ s 


.» Article 13 of the Limitation Act would not in our judgment, 


apply. That Article does not apply where the order sought. to 


set aside by a suit had been made in a suit: Shankar Sarup v. 


Mejo Mal (7) Official Receiver, South. Malabar v. Veeraraghaban 
Pottar (8). The order rejecting the claim of the appellant was 
made in the suit which the respondent had filed against Khalil 
Ostagar. The competition, therefore, is between Article rr. and 
Article 120 of the Limitation Act. 

The fact that the appellant's claim had been dismissed without 
investigation would scot make Article rr inapplicable, if -it is 
otherwise applicable [ZVagendra Lal Chaudhury v. Fanibhusun 
Das (9) }. The material portion of that Article is as follows : 

*(Suit) by a person against whom any of the following orders has 
been made to establish the right which he claims to the property 
comprised in the order :—(r) Order under the Code of Civil 
Procedure, 1908, (V of 1908) on a claim preferred to, or an 


-objection made to the attachment of, property attached in execution 


of a decree......... one year (from) the date of the order". 
- (4) (1928) 49 C. L. J. 51. (2) (1915) I. L. R. 41.Mad. 849. . 
(3) (1915) L L. R. 37 All. 575. (4) (1934) A. I. R, 1934 Pat. 580.. 


(5) (1931) L L. R. 9 Rang, 561 (564). 

(6) (1850) I. L. R. 17 Calc. 711 F. B. 

(7) (1901) L. R. 28 I. A. 203 (209) ; I. L, R. 23 All, 313 (323). 
(8) (1921) I. L. R. 45 Mad. 70. 

(9) (1918) 23 C. W. N. 375; I. L. R. 45 Calc. 785. 
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| ;As.an attachment - before. judgment. is- not- an ‘attachment. in 
execution of a decree, for, the reasons, that at the- time-when it-is 
made there is no decree in existence, that Article would. not on 
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a. plain reading apply where a suit is, brought (and we have Mrinalini ni Ghoshal. 


held that a suit will have to be instituted in the case before us) 
either by the plaintiff inthe money suit. or the claimant, where 
the claim to the property attached before judgment had .either 
been allowed or disallowed, as the- case may be, and as there is 
no other specific Article, Article 120 would apply to such a 
suit. We do not consider the decision un der the. repealed Code 
of Civil Procedure or under the repealed Limitation ; Acts of 
1871 or 1877 to be material, for the language employed in Arti- 
cale 11 as it stands in the Limitation Act of 1908 is materially 
differert from the language employed in the earlier statutes, 

Section 81 of the Civil. Procedure-Code of 1859 (Act XIII of 
1859) provided for attachment before judgment and section 86 
provided that claims to property attached before judgment shall 
be investigated in the ‘manner prescribed for investigation of 
claims to property attached _in execution of a decree for money. 
Section 246 provided that if a claim is preferred to, or an objec- 
ton offered against, the sale of property which may have been 
attached in'execution of the decree or under an attachment be- 
- fore judgment, the claim or objection is to be.investigated ini a 
certain manner. The section itself provided that the order passed 
would-not:be applicable, but the party affected by the order 
would be at liberty to institute a suit to establish. his right whithin 
E year of the order. The construction placed .on .section 86 was 
that the whole of section 246 was attracted.to orders passed on 
claims preferred to attachments -before judgment. These cases 
decided when- section 246 of the Civil Procedure Code of 1859 
stood in that form it would not be.material as the provisions relating 
to limitation is not contained.in order ar:rule 63 which, as. we 
have already held, is attracted to:attachments before judgment 
by reason of the provisions. of order 38 rule 8, which in terms: 
corresponded -to section 86 of the Code: of Civil Procedure of 
1859. By the. Limitation Act, of :187r, the: last twelve words: of 
section 246 of the Civil Procedure Code of 1859 which provided 
"for limitation was‘repealed,-and Article 15 was introduced. 

~ In 1877" both the Code of the Civil: Procedure of 1859 and 
the Limitation Act of “1871 were repealed and new enactments 

were made in these places. The Civil Procedure Code (X of 
1877) re-enacted in sections 485 and 487 the ` provisions of seç- 
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tions 81 and 86 of the repealed Civil Procedüre Code 1859 and 


sections 278 and 383: comprised in substance the provisions of 
“section 246 of that Code as it stood after its amendment by the 


Limitation Act of 1871. In the Civil Procedure Code of 18382 
(XIV of 1882) these sections were re-enacted under the same 
numbers. Section 283 was as follows : : 

“The party against whom an order under sections 280, ai 
‘or 282 is passed may institute a suit to establish the right: he 
claims to the property in' dispute, but, subject: to. the result ‘of 
such suit, if any, the order shall be conclusive”. 

Article 13 of the Limitation Act took the place of Article 15. of 
Limitation Act 1871,. and was couched in the same language, but 
another Article rr was added. . The material portion of Article 11 
as then framed was as follows : 

“By-a person against whom an order is passed under sections 


280, 281, 282 or 283 .........-. „Of the Code of Civil Procedure -to 
establish . his right to...... es. the property comprised in tbe 
order”. 


From the fact that sections 280 to 283 of the Code of -Civil. 
Procedure had been expressly mentioned in that Article two 
types of decisions were given: (1) that that Article was applicable 
only when the claim was investigated on the merits [Uma Charan 
Chatterjee v. Hiran Moyee Dabi (1)], and (a) that that Article 
was applicable to claims preferred to- property attached before 
judgment. The decisions of the second type proceeded on the 
ground that orders made on such claims would be under section 
283 of the Code.. The last mentioned proposition had been laid 
down by Sir Barnes Peacock, C.J. as early a 1863 in KXartich 
Chandra Mookherjee v. Mookta Ram. Sarcar (a) as a result of the 
construction of section 86 of the Code of Civil Procedure of 1859 
which corresponded to section 487 of the Codes of 1877 and 
1882. The language of article 11 of the Limitation Act of 1908 
is different. The reference to the corresponding provisions of 
Code of Civil Procedure of 1908, namely to Order ar rules 58 to 
63 has been omitted and the words "attached in execution of a 
decree" have been added. That. -omission -is not immaterial, for 
that omission has been given as one of the reasons for holding 
that Article rr of.the Limitation Act 1908 would apply to a suit. 
even where the claim had been .dismissed without investigation on 


a) (1914) 18 C. W. N. 770. 
(3) (1868) 10 W.R. 21 C.R. 
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the merits- but for default: Magendralal Chaudhury v. Fant 
Bhuston Dass (1). As the omission has a material effect it cannot 
be said that the addition has none, and that Article should not 
in our opinion be held to be applicable to cases of attachments 
before judgment unless an attachment before judgment is by 
some provision of law or by some process of reasoning be held to 
amount to an attachment in execution. In the referring order in 
Arunachalam Chetty v. Pariasami Servai (2) Napier J. was inclined 
to the view that Order 38 rule 11 operated to make an attachment 
before judgment an attachment in execution of the decree. We 
cannot agree with that view for all that order 38 rule r1 enacts 
ig that it would not be necessary to attach the property again 
after a decree is passed and that ‘decree is put 


into - execution. Krishnan J. in thé referring order relied: 
upon rule 8 of order 38. He relied upon the Full Bench deci- 


sion in Prasada Nayladu v. Virraya (3) which held that not only 
Order 21 rules 58 and 59 but also Order a: rules 60 to 63 are 
made applicable to claims to property attached before judgment. 
No objection can be taken to his observation that “the effect of 


Order 38 rule 8 is to bring property attached before judgment: 


within the purview of rules 58 to 63 Order ar," for that is the 
consistent view of this Court, but the further inference that he 
draws from that proposition and which is expressed in the next 


- sentence “and thus within the expression property attached in’ 


execution of a decree" does not necessarily follow. Even if 
Order 21 rule 63 had been mentioned in Article rr it would not 
make any difference in view of the words “attached in execution 


of decree”. No doubt the object of an attachment before judg- 


ment and attachment in execution of a decree is the same namely 


to preserve the fund to which the decree-holder may look for 


satisfaction by taking away, so far as the decree-holder is 
concernéd, from the defendant or judgment debtor the power to’ 
deal with the property. Itis also no doubt desirable that the 
course of executions should be as speedy as possible and that the 
claims of third parties or of the decree-holder to the. property 
attached either before judgment or after deeree should be settled 
by a suit as quickly as possible, but we have to construe the 
statute as it stands. If there is a defect it would be for the legis- 
lature to remove it. If Article rr is not applicable to this case 


(1) (1918) I. L. R. 45 Calc. 785; 23 C. W. N. 373. 
(2 (1921) I. L. R. 44 Mad. 908. 
(3) (1918) I, L, R, 41 Mad, 849 
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of a-claim to property attached before judgment then Article 120 : 
would, apply with the -result that a suit by the -unsuccessful 
claimant or plaintiff would be. in time if instituted within six years... 
of the -order, whereas if the claim be to property attached in: 
execution the period of limitation would be one year only. . There 
is that anomaly but that anomaly- has to be removed, by the 
legislature. .As the claim: to the preperty attached before judg-- 
ment in.the case before us was made and disposed of before the 
decree had been passed it is not necessary to consider the further : 
point considered by the Full Bench of the Madras High ‘Court : 
in Arunachalam Chetty’s case (1), especially as this Court in ,SAi-- 
nath Singh Roy.v. Sheikh Saberuddin Ahmed (a), did not fully 
concur with the view expressed therein. .We agree with the. 
observation of that Full Bench which, whilst not expressed in 
specific terms, amounts to an expression of the view that Article. 
120 and not Article rr of the Limitation Act applies toa suit 
brought by an unsuccessful claimant, whose claim to property ` 
attached before: judgment had been preferred and rejected before 
the decree had been passed. This view is supported by’ the; 
decision of the Patna High Court in Zaóóa] Kumari v. Mulchand 
Marwari (3). We decide the question accordingly. ! 

As we. have held that the appellant’s. remedy lay in a suit- 
the appellant must pay the -deficit court fees on her objection 
petition filed in the Court of first instance under section 47 of.the 
Code and on the memorandum of appeal filed in this Court. 
The court-fees would be -calculated in terms of: Schedule II: 
Article 17 clause (i) of the Court-Fee Act. We give her time till- 
the 3oth August, 1944 to put in this Court the deficit courtefees. . 
If she pays: the deficit court-fees within the said time the appeal 
will be allowed with. costs throughout in her favour, hearing fees: 
in this Court being assessed at two gold mohurs, and, the execu- 
tion against the -property in question dismissed. In default the- 
memorandum of appeal to; this Court and her objection petition 
in the Court of first instance. will be rejected. s 


BSS ASK D + Appeal - allowed; 
'(1)- [m LR. 44 Mad, 908 F. B, ^ 


_ (2) (1928) I. L R, -56 Calc. 416. l l me 
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Defence of India Act—violating Ries ud iocum ontravening freesing 
order—Goods wrongfully dssposed of —Charge against partner of rhe jirm— 
| Act likely to mislead in the discharge of lawful function —De fence of 
India Rules, rule 754 ( 7)—' Disposal’, msaning of — Property in goods—' 
Act of disposal— Misjoinder of charges —Criminal Procedure Code (Act 
V of 1898), Saction 236—-Proctedings, +f void for misjownder—Evidénce 
C showing ‘different offence —Contravention of order. under rule 754 
taking piace- in 1941 and prosecution started in September, 1942—' 
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The word ‘disposal’ in rule 75A (7) of the Defence of India -Rules- does 
not mean. any actual remoyal or dic by... actual movement’ of 
the goods. * : " E - : zm 
^ The. question whether property in the Yodin pass 5 -— over of. ilis 
delivery order or not depends for its solution on the intention of the parties, > 1 
as to whether the property was to pass before payment of money or not. 

\ Even assuming that the intention was that the property in the-goods should 
pass with the delivery order, the subsequent . acceptance of money -by the 
vendor i is another act.of disposal, as would also have been, actual delivery of- 
« the goods by him if he had allowed the purchaser to remove the goods. ae 


- 


- 


lf the prosecution case was that the accused misled the authorities by ` 
making a- promisé,‘which he never meant to keep, in order to Eet- out * "of the 
difficulty created by a contravention of the freezing Order having beeh'made, 
then there was a misjoinder of charges. The latter offence was entirely , 
separate from the former, though arising out of it. 


It is quite legitimate for the prosecution under section 236 E the Code 
of Criminal Procedure to charge the accused in the alternative either that 
they had delivered the | goods, that is to say disposed of them ‘in cóitráven - 
tion of the order or had falsely informel the matnoritles that they “had 
done im, © Bien : NT a see 


"The fact that in argument ata late stage the e sought to^ 
meet a defence argument by contending that the' evidence proved a` different" 
charge in no sense alternative to.the charge under rule 75A; of the India 
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Defence Rules cannot make the proceedings void on the ground of 


 misjoinder. 


Though the contravention took place in December, 1941 and the prose- 
cutlon was started in September, 1912, the accused will be punisbable under 
the rules : as stood in December, 1941. Hence when the accused was tried 
for a contravention in December, 1941 of an order made under rule 83 (3a) 
then in force, he would be punishable under rule 83 (3a) as then stood. 


An order under rule 83 (3a) can beissued on a firm not beipg an: entity 
but a partnership registered under the Indian Partnership Ber the firm 
means the partners collectively. k 


Rule 119 of the Defence of India Rules relates to the service of notice, 
The provision in respect of a firm and company is for publication to them as 
a ‘class of persons, Rule r19 as it stood in December, 1941, provided a 
method for informing a firm of an order affecting it. — — 

The Common Law doctrine as to the person who is to prove innocence, 


has no application to statutory offences of the type created by rule 5 of the 
Defence of India Rules as originaly framed read with other rules. 


As regards the Defence of India Act, the principle of Queen v. Burak (1) 


and the later cases applies. Section 102 of the Government of India Act 
so far from showing any intention to restrict the legislative power for the 
emergency of war deliberately widens them. 


Defence of India Act is infra vires the Central Legislature: King- 
Emperor v, Benoari Lall Sarma (a) followed. i 

Appeal by the Superintendent and Remembrancer of Legal 
Affairs, Bengal against acquittal order. , 


The facts appear sufficiently from the judgment. 


‘Messrs. S. M. Bose (Advocate-General of Bengal), Anil Chand 
Roy Choudhury, Susi] Chandra Sen and G. K. Mitter for the 
Appellant. 


Messrs. S. N. Banerji, B. C. Ghose, Satindra Nath Mukherjee, 
S. B. Sinka, K. K. Bose and Samarendra Nath Mukherjee for me 
Accused Respondents. 
7 QG A.-V. 
- The following judgments were delivered : = ets 
Roxburgh J. :—This.is an appeal by the Superintendent and 
Remembrancer of Legal Affairs, Bengal, against’ an order of the 


Chief Presidericy Magistrate, Calcutta, acquitting two persons D. B.U 
Futnani and A. V. Joshi of offences under rules 75A (7) and 4663). 


of the Defence of India Fules. | 


The prosecution case is that D. B. Futnani isa partner. of the: 


- 


u) (1879) L. R. 5L A. 178: ii ADS. Cas, 889 ; PL: R. 4 Calo. 17a, - 4 
(a) (1943) 47 C. W. N. (F. R.) 41. : 
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firm of Murlimal Santram & Co., having its Head Office at 
Lachmidass Street, Karachi, and A. V. Joshi is the Calcutta 
Manager or representative of the Firm, having his office at 20 
Maharshi Debendra Road, Calcutta. Application for a licence 
to import 25 tons of barbed wire from America was made by 
the Firm ia Karachi to the Steel Controller, Calcutta, by Ex. 1, 
signed in the firm name, the writing having been proved by the 
handwriting expert (P. W. 2) to be the hand of Futnani. Import 
licence No. 4216 was duly issued by the Deputy Steel Controller 
on the 3rd November, and was received by Major Thomas 
(P. W. 7), Deputy Controller of Purchase, along with the applica- 
tion. With a view to requisitioning the goods he forwarded these 
papers to the Controller of Supplies by his letter Ex. 2, dated 
5th November, asking him to issue the licence and at the same" 
time to take action to freeze the stock. On receipt of this letter" 
Ram Krishna Das (P, W. I) senior clerk of the office of the Con 
troller of Supplies telephoned to the Calcutta Office of the Firm; 
and about the roth November, Joshi came and interviewed Mr. 
Shefta, Assistant Controller of Supplies, saying he knew nothing 
about the matter and could not give the particulars asked for. 
On the rath November, the Controller of Supplies, Bengal Circle, 
wrote to the Calcutta branch a letter (Ex. 4) asking for certain 
particulars adding that the licence would only be issued on the 
particulars being furnished. On the 14th November Joshi replied 
by Ex. 5. signing his own name ‘per pro’ the firm, saying, that he 
knew nothing about the matter and that the original letter of the 
Controller had been directed to the Karachi, Head Office for 
early compliance. The. particulars were duly supplied in a 
letter (Ex. 6) dated the 2st November, from the Karachi Head 
Office, signed in the name of the firm, in Futnani's handwriting. 
There was a request that all enquiries of the nature should -be 
referred to Karachi. On the 2rst November Joshi -wrote a letter 
(Ex. 7) asking that the licence might be granted. On the 24th 
November the licence was forwarded to Joshi with the letter 
Ex. 10, issued by the Controller of Supplies, .Which contained a 
'equest that after the goods had been cleared, all the documents, 
invoice, Customs receipt for import etc. should be brought to the 
office of the Controller. The letter was received and acknowledged 
by Joshion the 25th November (Ex. 10/1) On the same day 
a freezing order, signed by Col. Marriott, Controller of Supplies, 
issued under „rule 83(3a) of the Defence of India Rules dated 
rthe 22nd November, and relating to the consignment of 25 tons 
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was served. The original order. Ex. 8/r was subsequently seized 
by the police from» Joshi's office, and he: acknowledged receipt 
of it by Ex 9. The order was addressed to Murlimal Santram 
& Co. 20 Maharshi Debendra Road, Darmahatta, Calcutta” ; it 
demanded information as to the stock received by S. S, Frederick 
Lukes, and directed "that you or your agent, shall not, except 
with my permission or under my directions, dispose. of the said 
articles till the expiry of thirty days “from the date of this 
order.” 

On the:a7th November Joshi furnished the information 
required in the freezing order, adding “We are expecting these 


goods shortly in our godown, and as soon as they come in ‘our 
godown, we shall not part with them till the time specified by 


. you in your aforesaid order”. 
L 


On the same day he acknowledged by his letter Ex. r2 the 
receipt of the import licence, agreed to show the documents as 
etter Ex. ro of the 24th November, and added 
“When the goods arrive in our godown, they will be kept reserved 
for you till we hear further from you”. Delivery of the goods 
was taken by the firm on the 28th November, and they were 
stored in a godown hired from the Port Commissioners at Sahib 


Bazar. 
On the 8th December Joshi came to the office of the Co 
troller of Supplies and interviewed Mr. Shefta ; at that time- he 
said he could not give the information required by the Controller's 
letter ‘of the 24th November (Ex. 10) A reminder, mentioning 
the interview, was sent to him on the rath December (Ex. 13). 
In reply to this he wrote the letter Ex. 14, dated 13th December, 
stating that a telegram had been received from his head office 
informing him that one of the partners was starting en Sunday. 
the r4th December for Calcutta, that he would - handle the 
matter personally and satisfy the Controller with all the information 
called for in the letter of the 24th November. es 


As the period of the first order was about to expire a second. 
freezing order was issued on the aotb December (Ex. 16) fora, | 
further period of 30 days.. This was received and acknowledged l 


ae 


by Joshi (Ex. 16/1). : Kin 


On or about the 29th December, the two accused came. to the 
office of the Controller of Supplies and banding the letter Ex. 18, 
they interviewed Mr. Shefta in the presence ofthe clerk P. W. ri. . 


~~, 


- 


T 
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Futnani stated the facts as set out inthe letter in the presence of 


Joshi. About tHe same time Futnani interviewed Col. Fowler, 


- Chief Controller. of Purchase in. the -presence of Major Thomas 
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(P.W. 7,), and stated the facts ‘substantially as théy appear in Legal Affairs, Bengal 


the letter Ex. 18. The purport of this letter was that as the 
freezing order was about to expire, and there had been no requisi- 
tion, Joshi had wrongly believed that the goods were not required 
by Government, and as he stood in urgènt need of money and 
there was panic prevailing in the market at the time, and as 
telegra phic communication between Calcutta and Karachi was 
not. normal * our-this representative here, in order to raise money 
to meet his at-hand financial engagements, delivered. away this 
small quantity of 25.tons to the party to whom these were sold 
by our Head Office in Karachi as long ago .as agth July 1940. ” 


` Lateron “No doubt this is an act we highly deprecate but 


this having “been done in the circumstances, explained to save 
our existence here, we cannot do more than to. warn our repre- 
sentative here to be more careful in future,” The letter also 
contained an offer to supply the goods -by purchasing them from 
thé local market where they were said to be available in 
abundance, and to bill for them at the price paid without claim- 
ing any profit whatsoever. On the 3rst December Joshi wrote 
to the Controller of Supplies to confirm the interview Futnani 
had with Col. Marriet and Col. Fowler, and stating that Futnani 
had instructed-him to purchase the goods from the local market, 
and to furnish the bill to the Controller, leaving it to him solely 
to pay the price considered fair, adding “should we not- be able 
to pick up the material from market, we shall carry: out your 
order. and meet our liability by buying the goods. from other 
markets, or from the person we had delivered to, and thus deliver 


the full quantity of 25 tons". ‘This was acknowledged by the | 
Controller of Supplies’ letter dated 2oth January (Ex. 20) where-. 


in he stated “Without prejudice to my rights to proceed ‘against 
the firm for~violating the requisition (sic) duly made under -the 
Rules framed under the Defence of India Act and to recover the 
loss caused thereby, I confirm that I have ‘given you liberty to 
supply the goods which were disposed of wrongfully by: you’ by 
buying the same from the local market or elsewhere, leaving the 


| question of the price to be paid in respect thereof to me solely 


Y 


according to my discretion on a- consideration- of allthe facts 
and cifcuimstances—it being understood that the entire quantity 
of the "goods je aus will have to be supplied by-such pur- 
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Legal Affairs, Bengal Futnani replied, signing the name of the Firm by Ex. a2 on ¿the 
» x CM i -3rd February, resiling from the previous arrangement agreeing 
'" "A. V. Joshi.”  .to supply the goods only on payment of the firm's! cost price, 
Roxburgh; J. plus a reasonable percentage as remuneration, Thereafter the 
— present case was started, the goods in question were eventually 
requisitioned, after they had been found on the 16th September 
1942 in the Port Commissioner’s godown in Sahib Bazar where they 
had remained ell along. 

On the above’ facts a charge was framed against Joshi as 
Manager of the firm for having between the 22nd November, 
I941, and the 8th January, 1942, contravened the orders Ex. 8 
and Ex. 16 namely the freezing orders of the 22nd November, 
. - and the 2oth December. Futnani was charged as partner of the 
Firm: in the alternative with having contravened the orders, or 
with having abetted the contravention, Futnani was also charged 
with having between the 2oth December, 31st December made a 
statement in Ez. 18 having reasonable cause to believe that the 
act or statement was likely to mislead Major Thomas in the 
discharge of his lawful functions in connection with the Defence 
of British Indie or for securing the public safety, and thereby 
having committed an offence punishable under rule 46(3) read with 

rule 46(d) of tke Defence of India Rules. 
Joshi when examined under section 342 of the Code of 
Criminal Procedure stated that in the third week of December his 
firm. was very hard up for cash. .A man of the fiim of Dewan 
Chand Nikamal came with a delivery: order issued by the Head 
Office regardinz the 25 tons of barbed wire, and he accepted half 
the price from him on account and showed him the goods. The 
man agreed to pay the balance and take delivery, but the goods 
were never actually delivered. The man came on the afternoon 
of aoth December, before Joshi received the second freezing order 
(Ex. 16). Though he knew the first order had not expired he took 
. the money thinking that if the freezing order wás renewed he would 
not give actual delivery. . © 
Futnani stated that the delivery order had been issued in 
Karachi without his knowledge, and during his absence ; Joshi, 
told him about having accepted the money.- He then told Col. 
Marriot about what had happened, and that he was prepared to 
make over 250 tons without profit. In a written statement, he 
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alleged he had nothing to do with the sale of the 25 tons, “except 
the córrespondence that took place in Calcutta in December, 
1941, he left Karachi on the r3th December and arrived in 
Calcutta on the 27th December, when Joshi showed him the two 
freezing orders, and told him about the: issue of a delivery order 
by the Karachi office. Futnanitold Joshi he had acted wrongly 
and shóuld have consulted the Karachi office either by telegraph 
or telephone,- but Joshi replied thit owing to the war situation 
he could not get into communica.ion. As a straightforward man 
he (Futnani) then went and explained the whole Situation to Col. 
Marriott, The rest of- his written statement is taken up 
with an attempt to put a good face on his attempts to get out of 
the arrangement made with authorities, and does. not much concern 


us here, 


In argument before us some reliance ls placed by the defence 
on some documents filed compendiously as Ex. 57; being corres- 
pondence and copies of correspondence between Murlimal Santram 
& Co, in Karachi and Dewanchand Nikamal. The correspondence 
goes to show that. there was an agreement for-sale of ico tons of 
barbed wire of American manufacture on - goth July, 1941, by the 
former firm to.the latter, and that on the goth December, ‘1941, 
a delivery order for 25 tons lying arrived at Calcutta was made 


„Over at Karachi to the buyers; who" were to 'instruct your friends 


in Calcatta by telephone' to pay. for and take: delivery of - the 
goods from our. Calcutta friends. "This was issued on -the same 
day that Joshi says Diwanchand's man came and paid half the 
money in Calcutta, On 31st December Murlimal Santram &.Co' 
wrote to Dewanchand Nikamal Siying that it was not -possible 
for the,Calcutta branch to have the goods released and.:delivered 
there in fulfilment of the delivery order issued to them, “though 


.they have explained to the Government.that our contract with 


you is positive delivery contract and nota shipment contract and 
that-virtual delivery of the goods has. already been given ‘to you 
by our issuing to you the delivery order for the goods. ‘Lest there 
may arise any-difficulties later on with the Government, we -have 
teléphoned our friends in Calcutta to Stop delivery -of the goods: 
delivered to you technically by issue of the delivery order. Please 
return us the delivety order", B om futs ' 


- The learned Chief Presidency Magistrate ‘acquitted thié accused ' 
on the following grounds : - a 


: (1) > So far as the ‘order of a2nd November required informa- 
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tion, this was supplied .by Ex. rr. (This is in fact correct and 
no argument was adduced before us on this point) 

(2) The prosecution have not established that the goods were 
disposed of by the accused. The accused could have saved a 
great deal of trouble if from the beginning they had told the 


truth that, although there had been a'sale or partial sale to 


Dewanchand Nikamal, the goods all along remained in the 
custody of the accused’s firm. They decided for reasons best 
known to themselves not to tell the truth in this respect. Although 
Futnani in Ex. 18 had stated that the goods were ‘delivered away”, 
there was no actual delivery. 

These two grounds cover the charges” inde rule 75A, and the 
alternative abetment charge. 

(3) At first the prosecution case on the charge under rule. 
46(d) appeared to be that the accused Futnani misled Major 
Thomas by saying the goods had been delivered away, when 
they were still in hi$'custody. The case was so urged until counsel 


-= for the accused had addressed the court; but after that it was 


contended that the accused had misled Major Thomas by pro- 
mising to purchase the goods in the local market, without inten- 
ding to keep the promise. In any case the charge failed (i) 
because it had not been-proved that Major Thomas had any 
functions whatever in connection with the defence of British India 
or the securing of the public safety, (ii) because the representa- 
tions were not made to Major-Thomas, but to Col. Fowler and 
(iii) the letter Ex. 18 was issued to the Controller of Supplies, 
not to the Controller of Purchase, and the freezing orders were, l 
issued by the former. 

(4) There has been a misjoinder of charges ; the accusation 
that the accused had disposed of the goods is entirely separate 
from and inconsistent with the charge that the accused had given 
false information in saying that the goods had been disposed 
of. The prosecution could not take up the alternative position, 
the two offences are distinct and irreconcilable. 

In this court the matter has clarified, and the learned Magis- 
trate's finding that the goods have not been disposed of is not 
supported. Some slight attempt was made to urge on behalf of 
the accused that what they both admitted had. happened did not - 
amount to ‘disposal’ within the terms of the orders,and the terms 
of rule 75A, but this was not seriously pressed. ‘Though there was 
no actual removal of the goods from the godown, the admissions 
of both the accused amount to admissions of receipt of a deli- 
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very order by the purchaser, and payment of money by the pur- 
chaser to vendors agent the result was certainly a -disposal of 
the goods ; disposal does not mean any actual removal or. deli- 
very by actual movement of the goods. In our opinion. such 
actual delivery would also have constituted a disposal of the 
goods, but the question does not arise here. The actual deli- 
very order is not before the court. It was contended that the 
question whether property in the goods passed by handing over 
of the delivery order or not would depend on the' intention of 
the parties, as to whether the property was to pass before pay- 
ment of money or not. Mr. Ghose relying on the letter of arst 
December, in Ex. 57 referred to above, contended that the dis- 
posal was complete with the issue of the delivery order, and that 
therefore whatever might be the effact as regards the partners of 
the Firm, Joshi by accepting the half price did nothing .by way 
of disposing of the goods. In our opinion even assuming that 
the intention was that the property in the goods should pass with 
the delivery order, the subsequent acceptance of the money by 
Joshi was another act of disposal, as. would also have . been actual 
delivery of the goods by him if^ he had’ allowed the purchaser 
to remove the goods, The nature of the act of disposal by him has 
some bearing on the question of the seriousness of his offence. .. 

‘This then disposes of the second’ ground for acquittal set 
forth by the learned Chief Presidency. Magistrate. No attempt 
has been made before us to suggest that there was any . contraven- 
tion ofthe freezing orders.in so far as they demanded informa- 
tion. Information asked for in the letter of 24th November 

(Ex. ro) viz. production of the Customs and other documents, 
was not supplied but no charge was framed in respect of this 
matter, and presumably no charge could be “framed in the absence 
ofa formal order demanding the information. The first ground 
set out by the learned Migistrate is correct, and: the charges 
would fail if they rested on the failure to supply information. 

. Itis not necessary for us to discuss the reasons given by the 
learned Magistrate set out under 3 (i) (ii) and (iil) above. "The 
learned Magistrate finds that Futnani told an untruth, but acquits 
him for what may be called technical reasons, we find that the 
information given was true.;.the prosecution: has not attempted 
to urge that any distinction: should be made -from the use -by 
Futnani in. Ex.18 of the phrase ‘delivered away’. instead of -the 
more strictly accurate ‘delivered’.- No doubt the authorities 
were misled if they thought that the goods were right out of the 
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control of the firm Murlimal-Santram in the sense that they could 
not say where they were. Itis not very clear why the authorities 
did not enquire where the goods were ; they had power to demand 
the information. Apparently they misled themselves into think- 
ing that they were -really dealing with a ‘strightforward’ ‘man, 
as Futnani describes himself ; it was an error on their part. 


We are concerned with ground (4), for some attempt was 
made before us to contend that there had been a misjoinder of 
charges. We think the learned Magistrate in this matter was in 
part correct, and in part wrong. He was perhaps misled by the 
double aspect in which the charge under rule 46(d) was put 
before him. If the prosecution case was that Futnani misled 
the authorities by making a promise, which he never meant to ~ 
keep, in order to get out of the difficulty created by a contraven- 
tion of.the freezing order having been made, then clearly there 
was a misjoinder of charges. The latter offence was entirely 
separate from the former, though arising out of it. But it was 
quite legitimate for the prosecution under section 236 of the 
Code of Criminal’ Procédure to charge the accused in the-alter- 
native either that they had delivered the goods, that is to say 
disposed of them in contravention of the order of 22nd November, 
or had falsely informed the authorities that they had done so. 
The prosecution proved the whole series of acts from the time 
of the application for the licence till the time when the accused 
came.to express regret'that the goods had been ‘delivered away’. 


‘What exactly had happened was within the special knowledge of 


the accused, and the prosecution were entitled to contend, that 
they had. proved commission of one or other offence. Though 
the charge under rule 46 (d) was not`actually framed .as alterna- 
tive to the other charges, this was the intention and effect ; they 
were otherwise in this sense inconsistent, in the same way that all 
alternative charges in this sense must be inconsistent. A man 
may be charged in the alternative asa thief, receiver or a guilty 
of breach of trust, but the charges are inconsistent between them- 
selves. We hold then that there was no misjoinder of charges, 
though it would have been more correct to frame the charges in 
the alternative. The fact that in argument at a late stage the 
prosecution sought to meet a defence argument by contending 
that the evidence proved a different charge in no sense alterna-- 
tive to the charge under rule 75A cannot make the proceedings 
void on the ground of misjoinder. The answer to the. argument’ 
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was simply that that charge had not aa tried and could not be 


tried in the current trial. 2 

The result is that we must hold: that the reasons given by the 
learned- Chief Presidency Magistrate for-acquitting the accused 
on the charges under rule 75A of the Defence of India Rules 
cannot be supported. . The following additional points were how- 
ever urged before us;—(r) Contravention of an order made 


under rule 75A is not punishable at all where the contravention 


took place in December 1941, and a prosecution was started in 
respect of it in September r942 ; (2) that a valid order cannot be 
passed against a firm under rule: 54 ; (3) that there is no provi- 
sion for service of an order made under the rules against firm 
(or for that matter on company); (4) that the Defence of India 
Act 1939 is w/fra vires the Indian Legislature. : We proceed to 
discuss these points seriatim. T 

-- (1) The first point though argued at some length was 


` eventually abandoned itis worth while discussing it briefly as the 


fallacy ón which it was based has given trouble in previous cases 
on the Defence of India Rules, and has not,.-we think, been noticed 
as yet in this:court, ` It was pointed out inthe case of Dan Mail 
Sharma v. Emperor (1). Rule 5 of the Defence of-India Rules as 
originally framed was as follows : $ : à 

“If any person to whom any provision of these Rules relates, 
or to whom any order mads in pursuance of these Rules is 


-addressed or relates, or who is-in occupation, possession or control 
of any land, building, vehicle or other thing to which such: provi- 


sions relate, or in respect of which such order is made— 

(a) fails without lawful authority or excuse, himself or in 
respect of any land, building vessel or other: thing of which he 
is in occupation, possession or control, to comply, or to Secure 
compliance, with such provisions or order, 

. - or . i - - 

(b) evades or attempts to evade, by any means, (such provi- 

sions or orders, —he shall be deemed ‘to have contravened such) 


' provisions of these rules, or as the case may. be, such provisions 
Of these rules as authorise, the. making of such. order ; ; and in 


these rules the expression “contravention” with. its grammatical 

variations includes -any such failure, evasion - Or _ attempt. to 

evade." ; 

The penalty clauses eaae to some of- the rules merely 

provided a penalty for breaches of. the rules. It. was consequently 
- (1) Lu I, i 
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IS l urged successfully, overlooking ‘the provisions of rule 5; that 
w— ` breaches of some orders had not been. made punishable. 


Supeno ae aa Rule 5s was amended by notification -No. 1020—OR/41, dated 
Legal ‘Affairs, Bengal roth January, 1942, and for the words ''such provision “of these . 
D. B. Futoáhi ang Tules, or, as the case may be, such provisions of these rules 
AN. Joshi. authorise the making of such order" the words “such provision 
"Ro&burgh; J, or order” were substituted. This rendered it necessary conse- 
ee, Se quentially to amend other rules where necessary provision -for 
punishment for a breach of an order made under them had not: 

been made. SN B o zT 

` Rule 75A was such a rule. In the original rules requisition 

of immovable property. was dealt with in rule 75, requisition of 

“land in rule 79'and requisition of moveable property in rule 83. 

i Rules 76 and 83 contained provision for punishment for 'con- 
travention of an order made under them, rule 79 did not. The 
rules were amalgamated into rule 754 by notification No. 1336— 

' OR/42 dated the 25th April, (after the amendment of rule 5), 
but contained provision only for punishment of a breach of the 
rule itself. The omission was not corrected until the issue of’. 
notification No. 1500—OR/4a dated the 18th July, 1943, ‘when 
orders made under the rule were made punishable. Orders made, | 
and action taken in relation to rules-76, 79, 83 were by sub-rule (6) 
of the new rule to be deemed to have -been made or taken under 
_or in relation to rule 78A and to beas valid as if the rule had then - 
been in force. XS EE y 

` The relevant period in the present case is December, 1940. . 
By rule 3 of the Defence of India Rules the General Clauses Act, * 
1887, applies to the interpretation of those rules as it applies to 
the interpretation of a Central Act. "Consequently the provisions - 
of section'6 (d) and (e) of that Act are applicable to the - present 
case and the accused are punishable in the present proceedings 
if at all, under the rules as they stood in December, 1941. The 
freezing order of the '"and November (Ex. 8/1) was of course 
issued ‘under rule 83 (3a) then in force," and the accused are 
punishable, if at all, under sub-rule (4) as it then stood ; this made 
punishable a contravention of any order made in pursuance of 
the rule. “It is not even necessary to call in the provisions ‘of ^ 
rule 5 as it then stood for the purpose of making punishable such’ 
contravention. The amendment of rule 5 on the roth January 
1942, cannot affect the matter. The repeal of rule 83, and subs- 
titution of rule 75A on the asth April 1942, would affect- th: 

. question of contraventions taking place after that date, and till 
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: the .subseqüent correction on the :roth , July,. 1942, but not. the 


matter, of any contraventions that had taken place prior to- that, 
date. Allthat need be said is that the charges in the present 
case are slightly. defective in mentioning rule 75A at all. The. 


. accused are being tried. now for a contravention in December, " 


1941, of an order made under rule 83 (3a) then in force, and 
punishable under rule 83(4) as it then stood. The defect in the 
charges has in no- way prejudiced either of the accused. The. 
terms of rule 75A (5) relating to freezing orders.are identical with 
those.of rule 83(3a) with the exception of an amendment relating to 


buildings of no importance in the present case. The arguments , 


proceeded with reference always to rule 75A, following the charges. 
and the judgment of the learned Chief, Presidency Magistrate and- 
have been set out accordingly above ; strictly the reference through-, 
out should be to rules 83(3a) and (4) l 

(2) There is no substance in the contention that an. ‘order 
under rule 83(3a) cannot be issued on a firm. In this case the 
owner or person in possession of the 25 tons of barbed wire , was 
clearly the firm of Murlimal Santram & Co. “Person” under 
section 3(39) of the General Clauses Act is defined to include 
(unless there is anything repugnant in the subjecr or context) 
“any company or association or body of individuals whether in- 
corporated or not". The firm.. applied for the import licence 
(over the signature in the writing -of Futnani) and all documents 
are in the firm name. . The firm no doubt is' not an entity, it is 
& partnershsp. registered under the . indian, Partnership Act, as. 
stated by Futnani in his written statement. Under section 4 . of 
that Act,"Persons who have entered into partnership with. one 
another are called in dividually ‘partners’, and collectively a firm... 
Pesan’ the firm means the partners , collectively, and orders 
under rule 83(3a) can certainly be issued on such a body of per- 
sons collectively. The order Ex. 8/1 was a -valid order directed 
to the partners collectively of the firm of Murlimal Santram & Co; 


. . forbidding them or their agent from NisposiDg n of the barbed wire 


received by S. S. Frederick Lykes, -~ , 
(3). Rule 119 of the Defence of .India Rules. is she iat 


3 füle as regards Service. The form in which it stood on the relevant 


date in. November, 1941 .was as followes :— A TES 

(1) „Save as otherwise expressly provided in these . Rules , every 
authority, officer or person who makes .any order in. pursuance 
of any of these Rules shall, in the case of an order of a general 


nature .or affecting a class of persons, publish natice of such 
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order in such manner, as may, in the opinion of such authority, 
officer or person, be best adapted for informing persons whom 
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i individual person serve or cause the order to be served on that 


person in such manner as such authority, officer or person thinks 
fit”. ; 
It is contended that there is a lacuna in the rule, which .was 
removed by subsequent amendment, and that there is no provi- 
sion in it for service ona firm or company. The context prevents 
the definition of ‘person’ in the General Clauses Act from being: 
applicable to an ‘individual person’. In our opinion the provision 
in respect of a firm and company is for publication to them asa 
‘class of persons’. Service is publication to the individual or indi- 
vidals served. The Defence of India Rules, instead of providing 
fairly detailed rules for the method of informing those ‘concerned 
of the existence of orders affecting them in the manner in which 
provisions are made for giving information as regards suits, for 
example, in the Code of Civil Procedure, have left to the autho- 
rities empowered to pass orders under the Defence of India 
Rules a wide discretion as to the manner of giving such infor- 
mation. Under the Code there is provision for publication in 
certain instances where the ordinary rule of personal service can- 
not be carried out, e.g. under Order ı rule 8 where individual 
service on a large number of persons is not reasonably practicable, 
or substituted service under Order 5 rule 20 where service cannot 
be effected in the ordinary way. The fact that by a subsequent. 
amendment of-rule rtg provision has been male for service on. 
companies as under Order 29 rule 2, and on firms as under Order 
30 rule 3, does not show that there was no provision previously 
under rule 119 forinforming such associations of individuals of 
orders affecting them. The method adopted in the present case 
was to send the order to the Calcutta Manager of the firm after 
he (Joshi) had interviewed the authorities, and has corresponded 
with them signing ‘per pro’ the firm (Ex. 5) saying he was com 
sulting his head office. It would have been better if *^publica- 
tion" had also been made direct to the firm in Karachi, but in 
view of the p ssible delay it was also essential that the order 
should be also served on the Calcutta agent who was actually 
handling the matter and taking delivery -of the goods from the ship. 
He was clearly in communication with his head office, and in the cir- 
cumstapces there was nothing unreasonable in the issuing authority 
holding the opinion that the method used was that best adapted 
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for informing the partners collectively, whom the order con- 
cerned and their agent in Calcutta, whom it also concerned. In 
our opinion rule 119 asit stood in November, T941, provided a 
method for informing a firm of an order affecting it, and the firm 
was properly informed in this case in accordance with the provisions 
of the rule, ; - i 

We have already held that the goods in question were disposed 
of in contravention of the order, both by the issue of the delivery 
order to. Dewan Chand Nikamal in Karachi, and also by the 
acceptance of half the purchase money from their agent in Cal- 
cutta: by Joshi. Joshi certainly had actual knowledge of the 
order and he clearly failed to comply or secure compliance with 
it ; he therefore contravened the order, and is liable to the punish- 
ment provided in rule 83 (4). 

As regards Futnani he attempts to throw the blame on Joshi 
in Calcutta, and some unnamed person in Karachi who made 
over the delivery order. He alleges he was absent from Karachi, 
on his way to Calcutta vía Delhi, at the time when the order 
was made over on the aoth December, and when Joshi accepted 
the money in Calcutta, He was ‘one of the persons (partners) to 
whom the order related and to whom it was addressed ; he was 
informed-of the order as required by-the rules, and he: failed to 
secure compliance with it. The only question is whether he had 
any lawful excuse for such failure. - The onus is on him' to prove 
such lawful excuse, and he has made no real attempt to do so. 
We do not accept.his statement that he had nothing to do with 
the sale of the goods till he came to Calcutta in December and 
corresponded. He signed the application for the import licence 
(Ex. 1) he signed the letter Ex.6 dated 18th November supply- 
ing the information asked for in the Controller of Supplies’ letter 
Ex. 4 of the rath November. In that letter he explicitly stated 
that the reels had already been sold, that as owing to shortage 
of stocks these goods were much in demand, "we have therefore 
sold, almost all of them prior to their arrival”. When further 
information was asked for, in' particular, production of the docu- 
ments, Joshi came to the office of the Controller on the 8th, and 
then wrote on the 13th December, stating that a partner was 
starting on Sunday the 14th, who would handle the matter per- 
sonally, and that partner was Futnani, who duly arrived and in 
fact handled the matter, and continued to do so for some months, 
There can be no doubt that Futnani in fact knew all abont the 
sale, and the freezing order. If the delivery order was not in 
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CRIMINAL. fact handed over in Karachi under his instructions, he certainly 


1944. failed to secure compliance with the freezing order, and, as‘ we 
Superintendent and have'said, has offered no excuse for his failure beyond his plea 
Legal Aas, Bo m of ignorance which we cannot accept. We may note here the 

inconsistency between the excuse offered for Joshi, namely that 
D. Ac he was unable to consult Karachi on the aoth owing to difficulty 
of telegraphic communication, and the stery that the delivery - order 
` Roxburgh, 7.  was.handed over in Karachi on the 2oth, and Dewan Chand Nikamal 
~ were told to instruct their Calcutta friends by phone to take delivery 
in Calcutta, which they did it in part by visiting Joshi, inspecting 
the goods and paying part of the price. According to Joshi -the 
post operated with phenomenal rapidity, for Dewan Chand's: man 
in Calcutta had the actual delivery order that day. T Š 
It was urged that to convict Futnani we would be going against 
the fundamental common law applicable as regards criminal 
cases, and that we were throwing the onus on him to` prove his 
innocence. The doctrine obviously has no application to statu- 
tory offences of the.type created by rule 5 read with many of the 
other rules fra ned under the Defence of India Rules. In the 
case of any company or other body corporate there is under rule 
122 expiess provision throwing the whole onus on every director, 
. Manager, secretary or other officer or agent to* prove ‘where’ the 
‘person’ contravening ‘the provisions of a rule or order there- 
under is such company, that the contravention took place without 
his knowledge or that he exercised all due diligence to . prevent 
such contravention, otherwise, he 'shall...............be. deemed’ to 
be guilty of such contravention’. There is a similar provision 
for example in relation :to lighting restriction orders: under 

rule 52 (1). | l 

We therefore find that the wani Futnani is also galliy of con- 
travention of the freezing order Ex. 8/r and liable: to p 
under rule 83 (4). ' 

As regards punishment we take the view of the facts: most 
favourable to the accused, namely that the contravention by 
Futnani was not deliberate, but was a mere failure to ‘secure 
compliance with the order; and that as regards Joshi, he, by 
accepting -the money merely carried the-contravention a stage 
beyond that reached by the issue, of the delivery order in 
Karachi. We consider the appropriate punishment for Futnani 
to be a fine of Rs. 1000 in default one month's rigorous imprison- 
ment. - . EAM 2s z-. 44 Ds 

- (4) It remains to dispose of the last point raised by ‘the 


- Vor. j9.] i HIGH’ COURT. ^ - 


defence, namely that the Defence’ of India Act is ura vires the 
‘Central ' “Legislature. In' support of this contention reliance: is 
placed ón the case of King-Emperor v. Benoari Lall Sarma (1). 
A'similar contention- was put forward in this Court recently: in 
` the- case. of Keskaódeo Harlalka v. The Emperor (Criminal 
Revision No. 529 of 1943) and rejected. There is ‘nd discussion 
however in the:judgment' in that case ‘of Benoari-Zall’s case (1) 
which.is relied on-in the argument before us; we entirely agree 
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with-the view taken ‘in that case, -and ‘proceed -to denk with the - 


arguments before us.- 


` Benoari Lalts case (1) deilà with Ordinace II of 1942 made 
and  promūlgated ‘by ‘thie Governor-General early in ‘1942 under 
powers given ander section 72 of the. ‘Government ‘of India Act, 
‘1915, kept in force by the provisions of section 317 of ‘the Govern- 
ment of India Act, 1935, and included’ in'the' ninth’ schedule of 
of that Act, and further amended by the provisions of the India 
and Burma (Emergency: Provisions) Act 1940, passed by the 
Imperial Parliament. Section 3 of the latter: Act. extended the 
periol'of ‘ six‘months fixed under section 7a of the Act of .1915 
to a pariod lasting from the- date of the Act and.ending: on :such 
dateas His Majesty might by: Order in Council declare -to be 
the end of the emergency which was the occasion of the passing 
‘of the Act of 1940. Tne functions were.to:.be exercised ‘by the 
Governor-General in-his discretion  (section.r (4)): and: without 
prejudice | to the provisions of section 314. of .the: "Government .of 
India Act, 1935 (providing for control by the Secretary ‘of: State), 
the powers « exercisable. under the new Act were not: to'be ‘exercised 
‘except on the direction. oft the Secretary -of State, subject to a 
proviso covering cases waere reference to the Secretary of State 
might.cause undue delay (Section 4). 


. The majority judgment in Benozri Lal/s case (1): analysed -the 
provisions of Ordinance II of .1942,-in particular sections 5;: 10 
and r6, and-concluded that it was only the order of .the executive 
authority passed under those sections which ^in fact operated to 
-repeal the provisions of the Criminal Procedure Code, and there 
was nothing. in the Ordinance to limit the: discretion: . given to ‘the 
executive, or laying down the policy, conditions or criteria by 
reference to which the power -was to be erercised.: It held that 
it is impossible to deny that the Ordinance making: authority has 
wholly evaded the responsibility of laying down any rules or con- 


(1) (1943), 47 C. W. N. (F. R.) 41. E E 
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ditions or even enunciating the policy with reference to which 
cases are to be assigned to the ordinary Criminal Courts and 
to the Special Courts respectively and left the whole matter to 
the unguided and uncontrolled action of the executive autho- 
rities. 


The Federal Court discussed the cases of The Queen v. Burak 
(1) ; Hodge v. The Quéen (a) and Powell v. Apollo Candle Co. (3) 
and Shannon v. Lower Mainland Dairy Products Board (4), con- 
cluding that “A careful examination of these pronouncements of 
their Lordships does not support the contention that -in their 
view every kind of delegation by the Legislature is unquestion- 
able. On the other hand, they have taken care to limit their 
pronouncements by reference to the nature and terms of the parti- 
cular enactments impugned before them and by reference to what 
has prevailed as a matter of long legislative usage”. 


On the question of powers of delegation American authorities 
are discussed, and a test put forward by the Advocate General 
of India was accepted and applied. The fallowing quotation 
from the judgment of Dixon, J. in Victoria Stevedoring, etc. Co. v. 
Dignan (5) is quoted as noteworthy. “This does not mean that 
a law confining authority to the executive will be valid however 
extensive or vague the subject matter may be, if it doés not fall 
outside the bqundaries of federal power. There may be sucha 
width or such an uncertainty of the subject matter to be handed 
over that the enactment attempting it is not a law with respect to 
any particular head or heads of legislative power. Nor does it 
mean that the distribution of powers can supply on considerations 
of weight affecting the validity of an Act rend a oer 
authority. (P. 63). 


The judgment proceeds (p. 64). “The circumstance that the 


- matter has in the presant case been dealt with by an Ordinance - 


and not by a legislative enactment of the ordinary kind raises a 
further question under this head. The decisions in Burah’s case 
(1) and the cases following it rest on the ground that within 
the limits of the subject mater assigned to them by the Consti- 
tution ‘Act, the Indian and Dominion Legislatures nes and were 


(1) (1878) L. R. sL À. 178 ; 3 App. Cas, 889 ; I. L. R. 4 Calc. 17a. 
(2) (1883) 9 A. C. 117. 

(3) (1885) 10 A. C. 282. 

(4) [1938] A. C, 708. 

(5) (1931) 46 C. L. J. 75 (81). fe SU 
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intended to have “plenary powers of legislation as large and- of the 
same nature as those of Parliament itself". The following points 
of difference between legislation ops Ordinance and ordinary Tegisl- 
tion are then set out ;— E. 

(1) By the terms of section 72 in the ninth schedule to the 
Constitution Act, the operation of the Ordinance is limited to six 
- months, and even now is only temporary though the pene 
limit has been removed. 

(2) It is avowedly the exercise of a special power intended -to 
meét an emergency. 

(3): "These two circumstances differentiating legislation by 
Ordinance from normal legislation afford ground for ‘doubting 
the applicability of the roe of Burah’s case (1) to 
Ordinances”. 

- (4) It-is only . consistent with this ; kind of law-making ` that 


the responsibility for it should have been laid on the. Governor- 
General. The conception underlying the : Ordinance making 


power so connects it -with the- personal judgment and, discretion 
of the Governor-General that the objection against delegation to 
subordinate executive authorities of any matter of principie 1s even 
more serious in this case; 


" (s) In England Parliament has control over emergency legis- 


lation- ;by Order in Council. Under the Indian Constitution the 


Legislature has no share in or control over the PERNE of an Ordi-. 


nance or the exercise of powers thereunder. . - 


(6) In England Parliament will pass the usual Indemnity 


Act, in India the indemnity can be provided by Ordinance. 
The only saféguard in the Indian Constitution is that the 
matter rests entirely on has E of the Governor- 
General. :- 

(7) When large and undefined powers are entrusted to Pro- 
vincial Government and their executive officers, the constitutional 
limitations, conventions and etiquette implied in the theory 
of provincial -autonomy make it -difficult even -for the authority 
promulgating the Ordinance to interfere to check the il use 
of such powers. : 

- Certain considerations and safeguards as —" delegation of 
legislative authority are discussed, and it is remarked “the con- 


siderations and safeguards suggested in the foregoing passages: 


may be no more than considerations of policy or expediency 
under the English Constitution. But under Constitutions like the 


(1) (1878, LLR 5T. A. 178 ; 3 App. Cas. 889; I. L. R. 4 Calc. 172. 
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T " Indian and American, where the constitutionality of legistation i 
Moor examinable i in a Court of Law, these considerations. are, in Our . 


Supectà enden di aid; opinion, an integral. and essential part .of - the limitation on. the; 
eO extent of delegation of responsibility by the, Legislature “to the, 


Legal Aalen Bengal 
executive", and then follows „the, passage already. quoted - above 


` D: B: Futsal and- 
- AW. V.-Joshi. holding that, the Ordinance making . authority had wholly ‘evaded 


Roxburgh; y. his proper responsibility in the case of Ordinance II. . The ‘earlier. l 
— passage, coming between the discussion of tha 'apecial, difference . 
as regards exercise of the Ordinance making power, and the final 
. conclusion;as regards the Ordinance under discussion, . js. general. 
in its terms but is presumably not intended to. overrule, the - - princi- ` 
ple.of Queen v. Burak (1) and subsequent, cases in its application t to 
E ordinary legislation bythe legislature. 
The Defence of India Act, 1939; came into ois on the dob 
ea September, 1939. On .the:: declaration. of --war the Governor- 
Generalın Notification No. 22-M .of the -3rd September . issued a: 
. Proclamation Emergency in:pursuance of-. the power conferied “by, -. 
section 102(1).0f the Government of- India Act, and promulgated c 
. the Defence of India. Ordinance, V. -of 1939, .under -the . powerg. 
-= conferred. under section 72. At the same. time the, Defence- of: 
India Rules, made under the. Ordinance were. published in-Nott:: 
fication No. 221/1 C. R. “Lhe terms of the Ordinance, are subs- 
^ tantially the: same as those of the subsequent Defence of. India ` 
Act, which was passed shortly, afterwards. by the In tian. Legisla-.: 
ture and the present Rules in force were made under the Ordi- 
nance. Sectiom ar of the. Act repealed the Ordinance | and enacted 
that any- rules made,: anything done;and any action taken in”. 
‘exercise of any power conferred | by. or. under the Ordinance. Was | 
to- be deemed, to, have’ been-.made, done or, taken in. exercise. 
i of powers- conferred by or under ` the Act as if the Act had; 
: l ' commenced on, the: ard. day | of _ September, 1939. -It should. - 
be added, that-on the: rst September, . the Imperial Parliament, 
had. passed the Government of, India ( Amendment.Act ) 1939. 
- introducing a. new section 1264. extending: «the executive Authority. 
of .the -Federation,, and, the- power of the Federal duties on; 
officers of the Federation, notwithstanding that the- matter- 
was one-with respect to which - -the Provincial Legislature- also - 
- had.power to make m The. new. section was given retfospec-' 
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The effect of the proclamation of Emergency under section 
192 of the Government of India Act was that wider powers were 
given to the Federal Legislature, namely powers to make laws 
fora Province or any part thereof with respect to any of the’ 
matters in the Provincial Legislative List. In other words no 
question of distribution of powers could arise in examining any 
enactment made by the Federal Legislature while the Proclama- 
tion was in force Under section 316 of the Act—references to the 
Federal Legislature are to be taken as references to the Indian 
Legislature. Control of Parliament was retained by the provision 
in section 102 that the proclamation was to cease to operate at 
the expiration of six months, unless „before the expiration of that 
period it had been approved by Resolutions of both Houses of 
Parliament. Laws so made are to cease to have effect on the 
expiration of a period of six months after the Proclamation has 
ceased to operate. 

Of the seven reasons discussed in Benoari Lal?s case (1) as 
distinguishing an Ordinance from a legislative enactment of an 
ordinary kind some seem to apply also to the Defence of India 
Act, Itis an enactmert by the ordinary legislature, but it has a 
temporary ‘validity (cf. (r) above) ; it is avowedly the exercise of a 
special power to meet an emergency (cf. (2) )) On the other. hand 
(cf. (7) ) the constitutional limitations, conventions and etiquette 
implied in the theory of provincial autonomy have not the same 
application apparently as discussed by the Federal Court. Special 
power to give directions to Provinces are given in the amended 
sections 126A of the Government of India Act, and the whole field 
of legislation is opened to the Federal Legislature. As to the control 
of Parliament, the continuance of the Proclamation of Emergency 
itself is made subject to Parliament’s control by section 192 itself. 
Under section 314 of the Act the Governor-General is under the 
general controlof and must comply with the directions of the 
Secretary of State. In these circumstances we cannot think that 
there can be any doubt that as regards the Defence of, India Act, 
the principle of Queen v. Burak (2) and the latter cases must apply. 
Section 102- of the Government of India Act so far from.showing 
any intention to restrict the legislative powers for the- emergency 
of war deliberately widens them. ` The considefations applicable in 
the present case are different from those which weighed with the 
majority of the Federal Court in Benoari Lall’s case (1). 

(1) (1943) 47 C. W, N. (F. R.) 41. i 

(2) (1878) L. R. 51. A. 178; 3 App. Cas. 889 ; I. L, R, 4 Calc. 172. 
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^. We.may now . examine thé `Defence of India Act to-consider 
whether the Indian Legislature his exceeded the limits of its powers 
as. laid::down' by the, Judicial Committee. In section 2(r) the 
Central Government is given power ‘to make such rules as appear 


to'it. to be necessary .or expedient for'securing the defence of 
British-India,: the public safety, the maintenance of public ordet,- 
or the efficient prosecution of' war,'or for maintaining supplies and- 


services essential to the life of the community;":: In section:2(2) are 


get.out thirty five matterss pecifically for which rules may be made.- 


These necessarily ‘cover a very wide field, and if there were any- 


necessity for examining the Act with reference'to the -distribution of 
legislative powers then it might be found that:there was ' such a: 


width or such an uncertainty of ‘the subject matter to ‘se handed. 
over that the enactment attempting it isnot a law with- respect to: 
particular head or heads of legislation, " in the words óf Dixon,.J. 

in Victorian Stevedoring etc. Co. v. Dignan (1) already quoted above? 
The, purpose andjintent of the Act :are, however quite clear, ‘the 
-width of..the subject. matter arises out of ond nature ar the. emer- 
TERRY Via. WAT. o 70 i * Xe 


- "Martiri; C. J. ‘dealt with an óbjéction" on the’ ground"of -excessive 
delegation of powers inthe Natural Products Marketting ` (B. C.) 
‘Act—4 D.L. R. 298) where it was contended: “ that the Legislature 
had passed-only the skeleton of an‘Act and left it to’ the ‘sole 
discretion of the- Governor-General to cloth it with flesh and blood, 
thereby in effect abdicating its functions; " by pointing out that the 
“ purpose and intent " was laid down in thé Act and was not vague 
and uncertain but definite and concrete, to control and: regulate 
"Within the Province marketting of its ‘natural products by establish: 
Wng-*"schernes".: He pointed ‘out that the -schemes were defined: 
ánd' thé powers to be given to the Boards were spécifically set out 
in' eleven sub-sections ‘of section 5 of the Act. He‘therefore held 


tthht: * after reading the whole statute it does not.support the argu- 


‘ment” that it was'a mere skeleton. He then referred to the authority 
of ‘Hodge &. Fhe Queen (2) to show that the legislature had the power 
to establish such'schemes quoting the passage in the judgment in 
that casein which ‘it is laid down that the authority conferred on 
the Provincia Legislature is ,“‘ as plenary and as ample] within.the 
limits -prescribed ‘by section 92: (of the British North America. Act) 
ne thé - Inaperial « ‘Parliament or the Parliament of the Dominion 

(1) (1931) 46 c. L. R. 73. 

(2) (1883) 9 Ay Cr. 117. uu 
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Vor; 79.] 7*7 CMHÉGH COURT «<3: | ! xis 
: would have had under like citcuInstances tò confide.to à municipal i M 
Cinstitution.or-body of its own creation ‘authority;+to: make..byrlaws ; TOR 


‘Or resolutions as to subjects- specified im ithe:s.enactmént,.and ‘Superintendent and 
with the object of. carrying the enactment into/:operation: aad pue e rit 
reffect.. ^. - - Sie 77 Hh eet c ducsPEe der Toa Ur xl 
»"*Itisobyious that;such an: authority i&;ancillary: :toilegisldtion; Dor 
and without it -an .attempt',to- provide -for. varying details and . Rule 
‘machinery.-to carry them out; might: become oppressive or absolutely MEUM 
TY TE ". It was argued: at. the tbar that . azlegislature 
committing important regulations. to agent or delegates;effaces itself, 
* Thatisnotsó. 'It.fetains its powers intact; _ and can; ^whenever 
‘it’ pleases, ‘destroy, the agency: it has created; arid set. rupi: another; 
of, takén the matter directly into. it$ own: hands, How far-16 shall 
seek the-aid of. subordinate agencies; and-how long it shall'contintió 
` them, are matters. for each legislature, nand not. for: Courts of. Law; 
‘to decide. "- On appeal in: Shatinon. vi. Lower -Mathland.:'Dairy 
Products Board (1) -Lord Atkin observed that:the-objention thatthe 
impugned: act delegated- -lezislative.. power, tor. the - Lieutenant? 
Governor ‘was subversive of. the rights "which tlie.4Provincial: Legis? 
lature enjoys: “while dealing:with matters: falling within the-clisses 
of subjects in relation. .to.which. the; constitution. has granted degiss 
‘lative powers, Within its-appointed.sphére the: Provinciat; Legislature: 
isjas-supreme as any other Parliament ;- and it:is ünnecessary-to-try: 
.to enumerate the innumerable occasions on which Legislatures,’ 
_ Provincial, Dominion; and: Imperial; ^have.:éntrusted - various 
persons and bodies with similar powers-to those .contained' in this 
Act.: Martin; C... appears to haveidisposed of- this objection'very 
satisfactorily in, his-judgment-.on the reference: and :itheiz-Lordships: 
find no: occasion to add to-what he there saidz"- Pur Le 
DU In-view .of _ the. emphatic confirmation -of - the, judgment::of 
Martin, C.-J.. in the above passage,’ we-rhay. itefer 'also"torhis discus: 
sion: of. ‘the’ question..of abdication -of cpowers.- On: this-sub jéct 
‘Martin, C:-J. -had-quoted , passages from judgménts* in Re? Gray) 
Re Habeas | Corpus (ay; where-it had ‘been held: ithat; “£ when: the 
ndtion is . in: peril. then . that : emergency «justifies: the “national 
“Government in inyading- by.an extraordinary -exercise oftits: ‘peace; 
order and good^government* -powers . (section-gx B. NA. Act) the 
"ordinary powers-of: the Provinces over. “Property and`Civit Rights 
‘in the*-Province! (section.94 (13).) :during:the-existence of: an 
emergency. ^- Hethen cites with approval the ‘following + passage 
outs) ros Ay Caa 2 13915 5^ eae LI SS Bae, 


t 


^ (2) (1918) 42 D'L. R 1, Se a ee ae eS Ore 


- 


Roxburgh: J, 


~ 


THE CALCUTTA LAW JOURNAL. (Vor. 19° 


from the judgment of Anglin, J. in that case .—" A complete 
abdication by Parliament of its legislative functions is something 80 
inconceivable that the constitutionality of an attempt to do anything 
of the kind need not be considered. Short of such an abdication, 
any limited delegation would seem to be within the ambit -of a 
legislative jurisdiction certainly as wide as that of which it has been 
said by incontrovertible authority that it is as plenary and ‘as 
ample;..............88 the Imperial Parliament in the- plenitude of its 
powers possessed and could bestow. ” . 

A further passage quoted from the same judgment is of special 
interest when war legislation like the Defence of India Act is under 
consideration. ‘ Again it is contended that should section 6 of the 
War Measure Act be construed as urged by the counsel for the 
Crown, the powers conferred by itare so wide that they involve 
serious danger to our parliamentary institution. - With such a matter 
of policy we. are not concerned. The exercise of & legislative 
function such as those here in question by the Governor in 
Council rather than by Parliament is no doubt something to be 
avoided as far as possible. But we are living in extraordinary-times 
which necessitate the taking. of extrarodinary measures. At all 
events all we, as a court of justice, are concerned with is "to satisfy 
ourselves what powers Parliament intended to confer. and 
that it possessed -the legislative jurisdiction requisite to confer 
them". E 

The views of Duff, J. in the same judgment are also quoted and 
are apt in the present connection. r ; 

There is no attempt to substitute the executive for “Parliament in 

the sense of disturbing the existing balance of constitutional authority 
by aggrandizing the’ prerogative at the expense of the legislature. 
The powers granted could at. any time be revoked and anything 
done under them nullified-by Parliament, which Parliament did 
not, and for that matter could not, abandon any of its own legis- 
lative jurisdiction. The true view of the effect of this type of 
legislation is that the subordinate body in which the law making 
authority is vested by it is intended to act as the agent. take 
effect by virtue of the antecedent legislative declaration (express 
or implied) that they shall have the force of law", Su 

We are of opinion therefore that the Defence of Indià Act 
ih no ways transgresses the limits laid down and indicated in 
the above passages which received the full approval of their Lord- 
ships of the Judicial Committee on appeal. The fourth’ objection 
raised in this appeal thus fails, Mp are 
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- We therefore allow -the appeal and convict the accused 
- Fùtnani and Joshi of- -contravention of the freezing ordet of. '22nd 
November, an- offence: punishable under rule. 83(4) of the 
Defence of India Rules as they stood at the time of the con- 
travention. We sentence Futnani to pay a fine of Rs. 1000 in 
default to suffer three months simple imprisonment, and Joshi to 
pay a fine of Rs. roo in default to suffer one ? month's simple 
imprisonment. 


i 


' Certificate under section 205 of the Government ot: Indin Act 

id granted. = "TE i 
 Edgley, J. :—I agree. 2 Sas es 

ATM O O T ~- Appeal allowed. 
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Habeas Corpus—Section. 491, Criminal Procedure Code (Act V of 1898)—Delivery 

-© ~of person liable to be tried by Court-mar-ial, charged under section 

. 4t of the Indian Army. Act (VIII of .1911), when offence not stated 

.; - under section 549(1), or when aa ka not made under section 
549(2) of the Criminal Procedure Code. A 


An application for directions of the nature of a Habeas Corpus in respect 
,9f a person employed as a Siding Supervisor of a-certain „Air Field and. 
"delivered to the Military authorities by the trying Magistrate, for trial by. 
` Court-martlal, without réquisition from’ the Commanding Officer of a Regl- 
“ment as contemplated In section $49/2) of: the Criminal Proced ure Codo 
“without a statement `of the offence of which the person- is accused, as 
-required by section 549(1) of the Code, will prove Infructuous, if before the 
, ünal hearing of the same the Military authorities decide that the person will, 
be tried by. Civil Magistrate and release him from uy on bail, with that 


‘ead in view. pu bed Nase x od 


7^ Criminal Revision Case No. 3 357 of T under. ‘section 491 of the Code 
‘of Criminal Procedure, ~ 
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Application under section 491 of the Code of Criminal Pro- 
cedure for directions from the High Court in the exercise. of its 
Ordinary Original Criminal Jurisdiction of the nature of Habeas 
Corpus. : 

The Court passed the following order. 

The above application was made by the petitioner under. the 
following circumstances: -The petitioner, was appointed -a 
“Siding Supervisor” by the Garrison Engineer, Indian Works 
Section of a certain prohibited place within an Area in. Eastern 
Bengal to supervise the works of certain labourers. Sometime 
after, he was removed from his service and on the written -com- 


- plaint of the Garrison Engineer of the Indian Works Section, 


marked as “Confidential” charging him with having extorted 
money from his subordinates, the Sub Divisional Magistrate 
of Feni issued a warrant of arrest against the petitioner 
through the Garrison Engineer under section 406/374 of the 
Indian Penal Code and got him arrested. The petitioner 
unsuccessfully moved the Sub-Divisional Magistrate and there- 
after the Sessions Judge of Noakhali for bail, but eventually 
obtained bail from the High Court. The petitioner was subse- 
quently re-arrested on a warrant from the Magistrate of Feni, 
as he was claimed for trial by court-martial by the Officer Com- 
manding -926 Indian Works’ Section.” The petitioner was accord- 
ingly handed over to the Military under section 549 of the Code 
of Criminal Procedure. The Commanding Officer took the 
petitioner into Military custody and keeping him there for one day, 
sent him back to the Sub:Divisional Magistrate for detention in 
Feni Sub-Jail until further orders. - The Sub-Divisional Magistrate 
thereupon lodged the, petitioner in Feni Sub-Jail in compliance 
with directions from the Military authorities, but made'a reference 
to'the District Magistrate of Noakhali for nécessary Orders as he 
found no provision of law for detention in custody of an ordinary 
Criminal "Court of a person claimed for trial by -Court-martial. 
On an application for bail before the Sub- Divisional Officer at 
this stage the learned Officer neither granted nor rejected “it but 
simply. passed an order that if the; Military would nottake back 
the petitioner into. their custody, bail would be granted according 
to the previous orders of the High Court. On a further applica- 
tion ‘being made by the petitionér for copy it was discovered 
that the requisition of the Military authorities as contemplated 
by section 549(2) of the Criminal Procedure Code was not - avail- 
able; 8s the records of: the case had: already been handéd over to 
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the Officer 6 Conadi under. section 5492) of the Code. The posi 
petitioner _thereupon moved the Habeas. Corpus "petition . before - IMS 
this Court and contended inter alia, that the) petitioner was. not Asics c Chandra - 
subject to the Indian Army -Act and could not be claimed for Chakravirty, 
trial by the Court-martial under section A1v0of. the Act, that -the Garrison- n Engineer, 
military authorities having initiated the’ proceedings “before, the 
Sub; Divisional Magistrate (Civil) ‘was incompetent, in. law to claim 
trial of the petitioner by court-martial except in conformity . with 
the provisions of section 549(2) or without the - Magistrate's order 
stating the offence as contemplated in section 549{1),,of the Code 
which was wanting in the case, that the arrest , of- the petitioner 
notwithstanding the. : grant, of bail by the High. ‘Court. and, his 
detention thereafter in custody Was ilegal and i improper, and that 
there has been a. fraud on the statute, and an abuse of the powers 
given by the-lagislature. : - ; 

Their Tordsbips theréupon issued a Rule in the following 
-terms : 

“Let a Rule issue andes section 491 t (1) (a), (b) and (d) of the 
Code of Criminal Procedure calling upon the District Magistrate, 
Noakhali, and the Superintendent of Feni Sub-fail to show cause - 
why the petitioner who has been illegally or improperly detained 
in custody should not be brought up before the Court to be 
dealt with-according to law’ or set at liberty or: why tlie: petitioner ` 
detained as.aforesaid should -bè d before a Court-martial 
for trial. OR 


! 


-= 


. The Rule is made E in a fortnight. a " = 
Messrs. Sreenath, Das; -Biraj . Mohan ~Roy - and _ Sudhir 

Chandra aoe for the E dppased d in Support of the M 

Rule - .-- s MESES ^n- D 


Mr. Amiruddin. A hmed for the Crown od "ist according 
to his information, the Military authorities -had decided. not to 
proceed against the petitioner under the Indian Army Act and the 
petitioner had already been enlarged on bail, and commonly the 
Rule had become. infructuous. > - 

' Mr. Das submitted that this was. but. another. dies e 
by the Military authorities with a view to get ‘round: the- Rule, 
and ‘prayed for à decision on- the" points raised in the case 
in the interests not only of the petitioner - “but also of the public 
at large; MENS 

. Ruxburgh, J: Mr.. Das, you have after all gained . .your 
abject. Your client has got back his body. There can.be no 
point now in bringing him up: before this Court, 
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Mr. Das :. . My case being that thé petitioner was illegally and. 
improperly detained, your Lordships may be pleased : o decide’ 
whether or not he was so detained. 

The judgment of the Court was delivered by 

Roxburgh, J.: The petitioner may, if so advised, sue in 
damages for the wrongful detention. 

-Thereupon the following judgment was delivered by the: 
Court : | 1 
‘We are informed that the petitioner has been released on bail, 
the military authorities having decided that he will be tried ui the * 
ordinary civil courts, 

‘The result i is that this Rulelis accordingly discharged. 

R. M. l Rule discharged. 


FEDERAL OOURT. 
PRESENT : Str Patrick Spens, Chief Justice, Mr. Justice . 
Varadachariar and Mr. Justice Zafrulla Khan. |. 
HULAS NARAIN SINGH. 
DEEN MOHAMMAD: MIAN AND OTHERS. 
Bei TH MATIRR OF AN APPLICATION FO t REVIEW OF THE JUDGMENT 
-OF THE FZDERAL DUE DATED 15th APRIL, 1943) 


Review—Judgment of Federal Court. 
The Federal Court cannot entertain an application for review of its 


. own judgment except in certain circumstances. The maxim Interest 


reipublicae ut sit finis litium* is to be taken into account in every case. The. 
power to review is one to. be exercised with extreme caution and only in 
very. exceptional cases. In such cases, when by misprision: in embodying 
the judgment, errors have been introduced, a rehearing at the instance of 
one of the parties is an indulgence with a view mainly to doing justice 
when by some accident, without any blame, the party bas not been heard 
and an order has been inadvertently made as if the party had been heard. ' 
The judgment cannot be reopened only for the reason that new evidence is 
forthcoming. ee EN g 


*Meaning “It concerns the State that there be an end to law suit’—Desad, 


c 


- 


Vou 79.] FEDERAL COURT. 


,, Raja Prithwi Chand Lall Chowdhry v. Sukhraj. Rat and Smbhanand 
Chowdhury v. Apurba Krishna Mitra (1); Rajunder Narain Rae.v.- Bijai 
Govind Sing (2); Appa Rao, In re (3)and Srimaniu mee ata Durga 


f y. Srimantu Malitkarjumna (4) followed, 


Federal Case No. XIV of 1942. 


Sardar Ragubir Singh, (Advocate Federal Court), instructed by 
Mr. Tarachand Brijmohanlal Agent for the Applicant, . 


The following order was passed : Ta pos 

By the Court—This is an application for -review of the judge: 
ment of this Court in Aulas Narain Singh and others v. Deen 
Mohammad Mian and others delivered on April 15, 1943. 


In Raja Pritkwi Chand Lali Chowdhry v. Sukhraf Rat and 
Subhanand Chowdhury v. Apurba Krishna Mitha (t) we 


indicated the circumstances which might possibly warrant the 
entertainment ot such an application. - Nothing of that kind has 
been shown to exist in this case. The application is thefefore 
dismissed. 


, 1 * 4 - 
A T. M. - x a k "t 


a) (1940) 74 C. L. J. 903: (1040) F. C. R. B... .-, voco 
ts) (1839) a Moo. I, A. 181. | : a 

(3) (1886) L L. R. 10 Mad. 73 (78); L, Reg L A. 135 ; 11 App. Cas, 660, 
(4). (1891) L L; R. 14 Mad, 439 441). MEM EIE 


, PRESENT: Sir Patrick Spens, Enieht, Chf Justian EL 
Mr. Justice S. Varadackariar - and Mr. stie. 


-— = 


Zafrulla . Khan. T Mo ad 
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Eod afpéal—Privy Council—Substantial ‘Question of law—Lagislation, if 
- ! nltra vires—Fi nding afecting a large number of people—Effect and impii- 
cations of the Permanent Setilenent—Provincial legislature, if can enact 
measures regulating the rights and liabilities of landholders and Pyóls— 
‘Proprietor —Litigant trying to persuade . tha members of the Court 

to reconsider the sas by forwarding direct to Court Surther. matter. ^ 


Though the finding that section 178B of the Bihar ‘Tenancy Act: is not 
-ultra vires the Bihar Legislature, is one affecting a large number of ‘people, 
both zamindars and ryots in the Province of Bihar, the points’ of law’ being 


: Inot substantial,"leave to appeal to Privy Council is refused. ' The whole.argu- 


ment in support of the appeal was based upon the effect and pike ons of 


* 


The Permanent Settlement . had not deprived thé. Provincia] Listes of 


the power to enact measures calculated to regulate. the rights and liabilities of 
landholders and ryots Inter ss In the Province, 


ef 


The expression ‘proprietor’ has been used in the Permanent Settlemeat 
only as denoting the person who is directly liable to pay. the, revenue to 


' Government, 


The effect and iea of the Permanent Settlement were tally 
discussed by Privy Council in Prabhat Chandra Barxa v. King- Emperor” (1) 
and by Federal Court in Hulas Narain Singh v. The Province of Bikar (à). 


The action of litigant to persuade the members of the Federal Court after 
hearing and before judgment to reconsider the case by forwarding direct to 
the Court further matter not brought to their notice by Connsel at the hear- 
ing, strongly condemned, 


Federal Court Case No. XLVIII of 1943. 


Petition for leave to appeal-to His Majesty in Council under 
section 208(b) of the Government of India Act, 1935 Irom the judg- 
ment of the Federal Court, dated the 15th April, 19,3 in Case 
No. XIV of 1942. 


Sardar Raghbir Singh (Advocate, Federal Court) instructed by 
Mr. Tarachand Brijmohan Lal Agent for the Appellant Applicant. 
None for the Respondent Opposite Party. 


The following order was delivered : Z. 


By the Court :—'This is an application for leave to appeal to His 
Majesty in Council against the judgment of this Court in Zwar 
Narain Singh and others v. Deen Mohammad Mian and others 
(Case No. XIV of 1942). The applicant, who is a zamindar of 
Bihar, ' instituted the original suit for recovery of rent from some of 
his bois d on ass pane that per the custom of ihe estate he was 


E L. R- £8 Cale, 430 ; 54 C. L. J. 225. 
. (a) (1:42) F.C R. 1 $3 (1942) 25 C. L. J. 123. 


Vor. 79-l ` FEDERAL COURT.. 


entitled to a half share of -the produce by way of rent. <In 1937, 
the Bihar Legislature had enacted- section 178-B ofthe Bihar 
Tenancy Act, limiting- the rent. to nine-twentieths of the produce.. 
The, plaintiff, contended . that. this «provision was inoperative’ 
and u/fra vires the Bihar Legislature.. The contention was rejected. 
by the High Court at Patna and by this. Court also. . 


r It is true, that the question raised in the: litigation is one m 
a large number of people, both zamindars and ryots, in the Province: 


of Bihar; But the points of law are by no means substantial. . The 
whole argument in support of the:appeal was based upon -the effect 
and: implications of the Permanent Settlement ; and this Court.as. 
well as the. Courts in Bihar held that the Permanent Settlement had ' 
not deprived the Provincial. Legislature of the -power -to enact 
measures calculated to regulate -the rights and: liabilities of land- 
holders and ryots infer se in the Province. . In support of the appli- 
cation, reliance was placed on the.fact that leave to appeal Had 
recently. been „granted to one of the Taluqdars of Oudh. The 
position there was different. The circumstances attending the 
settlement with. the Taluqdars gave scope for certain contentions 
based on the Crown Grants Act and on the doctrine that the Crown 
cannot derogate from its owa grant.- - No such contention is avail- 
able in this case. There was also the fact that the questions there 
raised had so^far not been dealt. with in any judgment of their 
Lordships of: the Judicial Committee: ‘As regards the Permanent 
Settlement however, we have clear ‘pronouncements. As early as 
1874, their Lordships of the Judicial Committee. explained that the 
expression “proprietor” had been üsed i in the Permanent Settlement 
only as denoting the person who is directly liable to pay the 
revenue to Government [See Zhe- Collector of TricMnopoly v. Lekka- 
mani (1). The effect and implications of the Permanent Settlement 
were fully discussed by their Lordships i in Prabhat. Chandra: Barua 
v. King-Em perot (a). lhis Court, has dealt with the question not 
merely in this appsal, but also in Hulas Narain Sing v. The 
Province of Bihar (3). As pointed out in the judgment sought to be 
. appealed against, the power of the Legislature to enact measures 
,..forthe protection and welfare of ryots, and o.her cultivators was 
i expressly referred to and reserved, at the time of the Permanent 
Settlement itself. . This apphctond js Accordingly: disinissed, me 
Pee BP s es a i A iu 
$ MR rÉ A. '282 (306) ; 11 B, L. R. 118. 
(2) (1950) 1. E. R: 58 Calc. 430 ; 52 C. L. J, 225, 
(3) (1942) F, C. R, 1 ; (1942) 75 C, L. J. 123. 
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-We would add the following remarks:—. . — . '. «57. 

1' After the: last hearing before this Court and before judgment 
was delivered an attempt. was.made by the appellant to persuade 
the members of this;:Court to reconsider the case by forwarding 
direct to the Court further matter not brought to their’ notice by 
Counsel arguing the:case at the hearing. -This action on the pait of 
the appellant appears to have been taken on legal advice. Again 
during the interval between the date when this application was heard 
and ‘to-day; the appellant ‘has approached members of this Court 
direct in the same way and apparently for the same purpose’ and 
again.thése approaches appéar to have been made on legal advice. 
It. is surely hardly necessary to state that this Court looks 
to-Counsel -at the hearing to put their client's. case and that direct 
approaches to the Court outside the hegring are most improper 
and quite useless and that if it has been done under legal ádvicé 
legal practitioners are "acting most improperly in assisting in'the 
preparation of or encouraging any such action on the part'of lay 
clients, : A We x oon ee x 


A, T. M, = - `- Application rejected 
Po exc ! "m" E XL 2° pb oes xs 
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' THE BANK OF COMMERCE LTD, KHULNA .. 
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D 
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‘ 
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` 


~. AMULYA KRISHNA Bast? ROY. CHOWDHURY. os 


AND ANOTHER CONNECTED APPEAL, ' 
2 to d ; . 1! 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE .. 
i AT FORT` WILLIAM IN BENGAL.] l 


] Ultra vires—Bengal Money Lenders Act (X B. C. of 1940), section 36—Decree. 


obtained on promissory note—Provincial Legislature, if can enact measures | 
^! affecting promissory notes. TS ` f A z . 

Similar’ provincial legislation in pith and substance related to “ moneys 
lending: and money-lenders °? (Entry No. 27, List Il of Schedule VII "o£ 
Constitution Act) and any argüment based on the exclusion of ‘promis 
sory notes from the sphere of provincial legislation will not avail in Cases 
where claims under promissory notes had merged in decrees made before the 
commeticement of the provincial Act : Subrahmanyan Chettiar ù Mutiuswami 
Goundan (1), 


(1) [1940] F. C, R. 188 ; (1940) 73 C, L, J. 1. 


` Vor. 79.] | | FEDERAL COURT." :2757 


“The appellants’ predecessor - in ‘title had obtained smial] ‘calise dere 


against the respondents in 1933 and 1938 > re spectivdly and certein “payments ` 
had been'made towards them. Ona August 30 and September 1, 1941, the' 
. jodgment-debtors applied to the Court to re-open the decrees, scale down the ' 


debts and direct refund of amounts that might be found to have, been over. paid 
on taking accounts according to section 36 of the Bengal Money Lenders Act, 


1940. "he dr ME were awarded small amounts by ‘way of 
enw) 


refund -> . 5. oll 


Held, that to such class of cases, section 36 of the Bengal’ ‘Money Lenders 
Act, 1940, was applicable though tha decree was passed on claims arising out 
of Promissory notes, ` 


a 


- 


-3 


` The Bengal Money Lenders Act falls within the Hager lotion, legislation in ; 


respect of ** money-lending and money-lenders, À" a subject within the 


exclusive competence of the Provincial Legislatire. mr No. Gam in 
List II). ; 


` 


Assuming that the Bengal Money Lenders Act, 1940 affects and’ E 


intended to affect rights and liabilities based On promissory notes, it e 


necessarily follow that the Act must be wholly void as Mira .vires thé Proy 
- clal Legislature.’ 


,That among the dooameata on which moneys may be lent, E notes 
| form an important class will not justify the view that the regulation and 


control of .money-lending hare to that extent. been’ taken out of‘the purview: 
of provincial legislation, iet 
- In the event of a conflict ‘between provisions contained in a' Provincial ' 
edactinent so far as they b»ar upon promissory notes and provisions - relating > 
thereto contained in a Ceatral enactment, such conflict should be resolved: 


-by.an extensiog of the principle of section 107 of the Constitution , Act - by. 


analogy or by the application of the Canadian doctrine of the “ocoupied field”; ^ 


The argument would not support the. plaa of ultra vires, but would oaly 


bring in the principle of repugnancy, ‘that is, in the event of and i in so far as. 


there is a conflict between pond grea and Central Legislation, the 
latter shall prevail. 


Parapet ca Chettiar v. Mutinswami Goundan (1) referred to. 


“Ta the present case, the Court is not coicerned with the rights of parties 
under a promissory note, Here ‘their rights and liabilities” had merged in’ 
deras oyen bafore the passing of the Bengal Money Lenders Act, 1940. ia 


' The ‘question of ‘the severability of the invalid proviglons of an “Act froin’ 
‘the valid provisions Is -material only if the Act is in soithe- measaré! held'to bd 
udfra vires the Provincial Legislature,’ Where-the problem can odly^ ‘be one of: 
¡conflict between the provisions of the local law and the prayisions of a Central. 
enactment, each ‘being intra vires the particular, legislature, it is. unnecessary, 

to invoke the rule of severability to uphold the validity of the impugned-Act. 


"[t'is the doctrine of repugnancy and not the doctrine of, *iira vires. that has 
"to'be- applied In this: class of cases.” ` FEE 


Secticn 36 (2 Xa) of the Bengal Money Lender Act, 1940, ee not relegate 
(1) [1940] F. C. R. 188 ; (1940) 73 C. L. ki 
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the parties to their rights and liabilities on the original cause of action, The 
decree is reopened only to the extent necessary to substitute the method, of . 
account taking sanctioned by the Act in pisce of the as on much : 
the original decree was based. . 2 n 


Federal Court Cases Nos. I and II of r945. um s 


| Messrs. P. R. Das and P. C. Basu (Senior Advocates, „Federal | 
Court) (Mr. S C. Dutt, Advocate, Federal Court, with him) 
instructed by Mr. Ganpat Rai, Agent for the Appellants. | 


Sir B. L. Mitter (Advocate-General of India) (Mr. K. K. Basu, 
Advocate, Federal Court, with him) instructed by Mr. P. K. Bose, 
Agent for the Respondents. 


. Mr. S. M. Bose ( Advocate-General of Bengal) (Mr. B. Das, 
Bisse Federal Court with Aim) instructed by Mr. B. Banerji, 
Agent for the Province of Bengal. 


The judgment. of the Court was delivered by 
. Spens, C. J. ;—These appeals arise out of applications made 

by two judgment-debtors for relief under section 36 of the Bengal 
Money lenders Act, 1940. The appellant's predecessor in title-had 
obtained small cause decrees against the respondents in 1933 and 
1938 respectively and certain payments had been made towards 
them. On August 30 and September r, 1941, the judgment-debtors 
applied to the Court to reopen the decrees, scale down the debts 
and direct refund of amounts that might be found to have been 
overpaid on taking accounts according to the provisions of the Act. 
To these claims‘ the appellant Bank raised various objections, but 
they were overruled by the Subordinate Judge and the judgment- 
debtors were awarded s nall amounts by way of refund. The Bank 
took the matter on revision to thé High Court at Calcutta, on the 
plea that the decrees had been obtained on “ promissory .notes " 
and that the Provincial Legislature had no authority to enact 
measures affecting promissory notes. This contention was overruled 
by the High Court on the authority of a Full Bench .decision of 
that Court [Harsukhdass Balkissendas v. Dhirendra Nath Roy (1)]. 
The Full Bench judgment was based on the decision of this.Court 
in Subrahmanyan Chettiar v. Mutiuswa mi -Goundan (2). The ratio 
decidendi in that case- was that similar provincial ‘legislation in pith 
and substance related to ' money lending and money lenders" 
(Entry No. 37, List II of the Seventh Schedule) and that any 
árgument based 'on the exclusion of promissory notes from, the 

(1), (1941) 73 C. L. J. 337 ; 45 C. W. N. 609 ; I. L. R. (1941-2) Calo. 107. 

(2) [1940] F. C. R. 188 5 (1940) 73°C. L. J. t. 


y` * * n SE a an * 2 
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‘sphere of provincial. legislation would not avail | in cases where 
claims under promissory notes had merged i in decrees made before 
the commencement of the provincial Act. On all material facts, 
these cases very closely resemble Sudrahmanyan Chettiar’s case (1) 
and if that ‘decision is applicable here, these appeals must fail. 
Counsel: for the appellant . has accordingly attempted to distinguish 
that case with reference to certain differences “in the provisions of 
the two provincial enactments. We hàve to decide | whether ee 
"differences make any difference to the result. . 

. The Bengal Money- -lenders Act is, like the Madras enactment 
which was the subject-matter of Subrahmanyan ` Chetliars case (1), 
part of a scheme to relieve agricultural indebtedness in the various 
Provinces of this country, but the enactments passed in the different 
Provinces have not all adopted the samelines. The Bengal Act 
begins with: a comprehensive definition of the words "loan"' and 
“lender”, but excepts certain kinds of loans from the operation of 
the Act by taking them out of the definition. Tt makes detailed 
‘provisions for the registration and licensing of money-lenders and 
"for the accounts to be maintained by them. The relief intended 
to be afforded by the Act is provided for in Chapters VI and VII. 
Chapter V[ fixes maximum rates of interest recoverable on loans 
“and the total amount: recoverable for interest and principal in 
respect of any‘loan Chapter VII, of which section 36 forms part, 
provides for the reopening of settlements and òf decrees of Courts 
in certain circumstances and for other ameliorative orders. The 
portion of the definition section relevant to'the present case runs as 
s = 

“Loan means an advance, whether of money or in kind, made 
‘on’ condition of repayment with interest and ` includes- any 
‘transaction’ which is in substance a loan, but does not 
‘inclide * * * BE 

- (e) an advance made on the basis of a negotiable instrument as 
* defined in the Negotiable Instruments Act d, other Huan a 
` promissory noté; n, ) ie . 4 

Among the relieving NN ms, the relevaht: clauses áre'sub- 
‘sections (1) and (2) of section 36. Sub-section (1) gives the: Court 
* power to TeOpen transactions “in any suit'to which this Act applies" 
“and by the definition clause this expression inclades not only suits 
instituted'after the first day of January, 1939, and suits pending on 
that date, but even suits already disposed of, unless proceedings 


in execution of decrees passed therein had also been completed by 
(1) [1940] F. C. R. 188 ; (1940) 75 C.L. J. 1. 
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that date. [See also proviso (ii) to section 36(1)]. Sub-section (2) 
of section 36 provides that if in the exercise of the powers conferred 
by sub-section (1) the Court reopens a decree, it shall “ pass | a new 
decree in accordance with the provisions of this Act. . 
Comparing the above provisions of the Bengal Act with . “the 
. corresponding provisions of. the Madras Act, three points of 
, difference, were emphasised ‘by Counsel for the appellant : — — 

(à) While the Madras Act contained no clear indication as to 
` whether it was intended to affect promissory notes or not, the 
, Bengal Act, by excluding promissory notes from exception (e) to 
„the definition of loan, has clearly shown an intention to, legislate 
_in respect of promissory notes. — 

(b) While section 19 of the Madras Act was in terms limited 
to decrees passed before the commencement of the Act, the Bengal 
, Act made provision by the same section for decrees passed before 
the commencement of the Act as ‘well as decrees passed after the 
— of the Act. 

. (c) While section 19 of the Madras Act did not Sens a 
nie of the decree (but only its amendment), the Bengal Act 
„expressly, provided for the reopening of the decree and the passing 


‘of a new decree. 


Stress was laid on these three points of distinction wit parti l 
cular reference to certain observations contained in the judgments 


j in Subrahmanyan Chettiar’s case (1). 


Distinction (a) . was represented as vital. It was contended that 
in Subrahmanyan CAettiar's case (1) the Court repelled the conten- 


tion as to the total invalidity of the Act only on the ground that 


, the general language of the Madras Act could, by the application of 
„the principle of Macleod’ s case (2), be so read as not to compre-' 
"hend promissory notes within its scope. Where, as. in the. present 
case, the Provincial Legislature has shown & deliberate intention 
to deal with promissory notes as well, it was contended, that such 
legislation was an attempt to trespass upon the exclusive, field (of 
“the Federal Legislature (Entry No. 28 of List I), and.,as such 


_ ultra vires the Provincial Legislature. It was also contended : that 


as this provision was not an independent and severable _provision, 


. but part; and parcel. of the scheme of the Act worked out, ,on the 


basis of, the general , definition of, the term "'loan",. the doctrine of 


' _severability of the valid from the invalid provisions | could., hot be 


(2) [1891] A. C. 455 č SUE ges ER vis 2 u carta} 


+ 


VoL. 29:] | FEDERAL COURT. 


pressed’ in aid and that the whóle^eriactment must therefore be held 
to lbévoid. : The:Advocate-General:of India and the' Advocate- 
General of Bengal süggested by way of answer to: this argument 
that thé:provisións of Bengal“ Moriey-lenders Act, even in their 
application tó promissory notes, -did not on their proper conitruc- 
tion affect the rights of holders in due course-u&der the Negoti- 
able Instruments Act,’ but only the rights of ‘the immediate parties 
to the instrument and that' this was only a ‘matter of "contract" 
(Entry No. o of List III of the ‘Seventh Schedule). ‘In’ support 
of this’ argument’ reliance was: placed: on ' sections 29 and 3“(s) of 
the?Berigal ‘Act.' ‘The interpretation of "these sections is not by any 
means free from difficülty and as therë ate other objections to be 
considered in‘cdnnection'with this line'of argumenit; we prefér not 
to ibasé otr coiiclusion on ite’ . EX IT L 

, Assuming that the -Bengal Act affects-and was intended to affect 
rights and liabilities based on promissory notes, it does: not seem 
to,us necessarily to follow that the Act: must be wholly» void as 
ultraiotres the Provincial Legislature. In Subrahmanyan Chettiar’s 
case,(t), this Court discussed at some length the applicability of 
the principles.laid down by the Judicial Committee in the Canadian 
cases to the interpretation of -the Indian Constitution "Act: 
According-to.those cases, the mere fact that a provincial enactment 
may;contain provisions bearing upon a subject exclusively’ reserved 
to the Dominion Legislature will not. suffice to invalidate ` the 
provincial enactment.- The other considerations which are, relevant 
to this question. have.been adverted, to in the judgments’ in 
Subrakmanyan Chettiar’s case (1), but as the effect of the decision 
of the Judicial Committee has-been summarised in Lefroy’s Treatise 
on.Canadian Constitutional Law, it -would be convenient to quote 
from.that, Treatise. In section VIII (on, page 80).- the author 
observes that the absence of concurrent powers of- legislation over 
certain subjects “ must not be understood -as méaning that. if a 
given Act is intra.sires of the -Dominion Legislature, a. precisely 
. Similar, Act could under no circumstances be intra vires -of 
. A'o Provincial ~ Legislature, ^ For,. as we ; shall see: (infra 
page 98) subjects which. ^ in.: one aspect and for. one 
purpose fall; within: the -provincial powers of .séction -92 "may in 
another aspect and-for another: purpose fall within sectiom 91..,... s. 
It seems quite -possible that a particular Act; regarded’ from one 


~ ag r” * 
p 3 e i i53 ý boc r : ee , 
E 


(1) [1940] F. C. R. 188 ; (1940) 73 C. L. J. m 


225 
F: C 


— 
1943 
are 


The Bank of Com- 


‘merce ks Khulna 


Amulyd Krishna 


Basu Roy Chou- 


dhary: 
Spens, C. F, 





226 


F.C. 


1943. 
x Aa rm 


"The Bank of.Com- 
merce.Ltd.*Khulna 


v. i. 
Amulya Krishna 


Basu Roy. Chou- 


dhury. 
- Spens,.C. 3. 


THE-CALCUTTALAW JOURNAL. [VoL. 79. 


' aspect, might be: intra vires of.a Provincial Legislature: and yet 


regarded from another aspect might .be also inira vires: of -the 
Dominion. Parliament. In other words, what is properly to be. 
called. the subject: matter of an Act may depend upon what. is the 
true: aspect of thé Act.” As a foot-note to this statement, the 


: author’ refers to certain early. Canadian-cases to show, that.an Act 


respecting bills of lading might be passed by a Provincial. Legis- 
lature as a matter’ relating to property and civil. rights, while the 
Dominion Parliarnent might pass a similar Actas a necessary or 
convenient matter to be dealt with-in the regulation of trade'and 
commerce, . In section XIX -(on page 95), he further observes: 
“ Whatever powers the Provincial Legislatures have as  ineluded 
within the enumerated subject-matters of section 92 when properly 
understood, those powers they may exercise, although in so doing 
they may incidentally touch or affect something which might other- . 


wise be held to come within the exclusive jurisdiction ‘of the 


Dominion Parliament ‘under some subject-matter enumerated in 
section gt.” In section XXI (on page 98), the author refers again 
tothe distinction founded on difference in aspects of. legislation _ 
and observes: ‘ The cases which illustrate this principle show, by 
‘aspect’ here must be-understood the aspect or point of- -view-of the 
legislator in legislating, the object, purpose and scope of the legis- 
lation. The word is used subjectively of- the-legislator rather than 
objectively of -the matter legislated upon. " -Judged by these’ tests, 
the Bengal Money-lenders Act must, taken as'a whole, be held to - 
fall;within.the description, legislation in respect of ** money lending 
and.money lenders ", a subject within the -éxclusive competence of 
the: Provincial Legislature : (Entry 'No. 27 in List II). -As-pointed 
out in Sudrakmanyan Chettiar's case (1) the fact -that- among the 
-documents on which moneys may be ' lent, promissory "notes: form 
‘an.important.class will not justify ‘the view that the regulation: 'and 
control.of money-lending have to' that extent been taken out of the 
‘purview of provincial legislation. ` 

"The further question may no doubt still arise- as to what isto 
.happenrin the. event of a conflict between provisions contained: in'& 
provincial enactment -so far'as they bear upon ‘promissory notes 


sand provisions relating théreto contained in a Central ‘enactment. 


-Certain aspects of this question have been adverted toin ‘Swdrah- 
manyan Chettiar’s case (1) and the difficulty of'applying section 107 
«of the Constitution Act to solve the conflict, so' far as such-conflict 
may arise out of Central legislation beating” on List I ee but 


(1) [1940] F. C. R. 188; (1940) 73 C. Li]: 1. ^ 77 : 
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. passed before 1935,:has also been pointed out.. Even if, as suggested 
by Sulaiman, J. in that case, it should be: held that such conflict 
should be resolved by an extension of the principle of. section-107 
by analogy .or by the application of the Canadian doctrine of 
the: “ occupied field ", that would not help the appellant in the 


present cases. That line-of argument would not support the plea of . 


sltra vires; but would only bring in the principal of repugnancy, 
that is, in the event of and in so far as there is a conflict between 
Provincial Legislation and Central Legislation, thé làtter shall pre- 
vail. In the present cases we are not concerned with the rights of 
parties under a promissory note. Here, as in~Sudrakmanyan 
CAeitiars case (1), their rights and liabilities had merged in 
decrees even before the passing of the Bengal Money lenders Act, 
and, subject to the observations to be made when dealing with 
points (b) and (c) the principle of that decision is equally 
applicable. | 

In this view, itis not necessary to referat length.to the argu- 
ments urged or authorities cited on the question of thé severability 
of the invalid provisions of an Act from the valid provisions. The 
question will be material only ifthe Act is in some measure held 
to be sra vires the Provincial Legislature. Where the problem 
can-only be one of conflict between the provisions of the local law 
and the provisions of a Central enactment, each being intra vires 
the particular legislature, itis unnecessary to invoke the rule of 
severability to uphold the validity of the impugned Act. Language 
has sometimes been employed in enunciating the doctrine of 
“ occupied field” which may seem to suggest that jn respect of a 
field occupied by Central legislation, the Provincial Legislature 
would have.no power at all to deal with the subject. But having 
considered all the decisions bearing on that question, in our judg- 
mentitis the doctrine of repugnancy and not'the doctrine of 
ultra vires that has to be applied in this class of cases. 

Distinction (b) —as to the wide terms of the Bengal Act cover- 
ing both decrees passed before the Act and decrees passed after 
the Act—was emphasised in view of an observation in SwéraA- 
manyan Cheltiar's case (1). It was there said that it might be 
necessary to draw a distinction between decrees passed on promis- 
sory notes before the commencement of the Act and decrees passed 
after the commencement of the Áct, because in the latter case the 
Act might in substance interfere with rights which, at or after the 


(1) [1940] F. C. R. 188 ; (1940) 73.C. L Jh 
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date of -its commencement, were only rights under ‘promissory 
notes. This question, again, might assume some importance if the 
existence of provisions relating to promissory notes would have 
the effect of rendering the provincial enactment invalid. If however 
the operation of such provisions is only to be determined: by the 
application of the doctrine of repugnancy, the circumstance that 
one and the same section provides for both kinds of ‘decrees caniiot 
affect tke decision. of the present cases, where admittedly the 
decrees had been passed before the Act came into operation. '.'! 
Distinction (c) does not, in'our opinion, amount.to:more than 
a verbal distinction. We do not understand ‘section 36 (2) (a):as 
relegating the parties to their rights and liabilities ‘on theoriginal 
cause of action. The decree is reopened only to the extent..neces- 
sary to substitute the method of account-taking sanctioned - by the 
Act in place of the calculation on which the original decree wa 
passed. : p 
We are accordingly of the opinion that these points of difference 
between the Bengal Act and the Madras Act do not- warrant the 
conclusion that the present case differs: in any 'essentiál respects 
from Subrahmanyan Chettiar’s case (1. The appeals: accordingly 
failand are diémissed with costs (Counsel’s feà only ‘imone case) 


' According to the usual practice, there will- be no order- as:to' costs 


in favour of the Advocate-Gerieral of Béngal who intervened. : ^v^ 


cs 


j y J à ' z = = E M, Li . 1 ; 
A. T. M. : | Appeals dismissed. 
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RAJA BHUPENDRA NARAYAN SINGH 
BAHADUR AND OTHERS.* 

Mesne profits—Equitable set off—Constructive trust—Resumed  Chaubidari 
chakran land—Zemindar and patnidar—Ascertainment of fair and equit- 
able rent—Principle applicable—Remand order—No appeal preferred. 

Suits were instituted by the predecessors-in-interest of the appellants as 
. patnidars to the extent of eight annas share and darpatnidars to the extent of 
the remaining eight annas share against.the defendant No. 1 (zemindar) and 
his tenants for the recovery of Khas possession of «certain resumed chaukidari 
chakran Jands and for mesne profits, The suits ended in favour of the plain- 
tiffs and decrees were made on 23rd September, 1910 to the effect that the 
plaintiffs would get Khas possession on condition of paying additional rent 
and would have mesne profits till the date of delivery of possession. These 
decrees were confirmed by the District Judge on appeal who remanded the 
cases for determining the terms and conditions under which the suit lands 
were to be held by the plaintiffs and for the ascertainment of mesne profits. 

The decrees were—“ plaintiffs title was declared to the suit lands and they 

were to get khas possession of the same by ejecting the tenant defendants on 

condition of paying the defendant No 1 (the zemindar) an additional rent to 
>be determined on the principle that the original putni rent should bear the 
same ratio to the patni rent now payable by the plaintiffs as the original 

Hustabud at the time of the creation of the patni should bear to the present 

increased Hustabud or any other fair and equitable rent which may be deter- 

Jmined at the time of assessing the mesne profits, These decrees were 
reversed by the High Court but affirmed by Privy Council on the 7t 

July, 1925. 7 


The plaintiffs got delivery of possession on 23rd November, 1910. 


/ 


On the 8th December, 1922, the plaintiffs filed applications for-the ascer- 


* Appeals from Appellate Decrees Nos 850 to 885 of 1939, 'against the 
decrees of B. K. Guha Esq,, District Judge of Birbhum at Suri, modifying 
the decrees of Nagendra Nath Mukherjee Esq., Munsiff, rst Court, Rampurhat, 
dated the 31st March, 1938 and reversing the decrees of Moulvi Syed Alla 
Rafez, Munsiff, and Court, Rampurhat, dated the 22nd December, 1937. 
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tainment of mesne profits and on 28th May, 1927, the defendant No. I 
(xemindar) filed objections claiming set-off for rent due, On 18th December, 
1937, the Munsiff delivered judgment awarding’ the plaintiffs a total sum 
OF isses eisai as mesne profits for the period from 22nd December, 1906 to a3rd 
November, 1910, after giving a set-off for certain items out of the claims put 
forward by defendant No. 1, : 


On appeal, ths learned District Judge on 16th December, 1938, modified 
the decision of the Munsiff by allowing equitable set-off (a) for rents due to 
defendant No.1 and revenue and cesses paid, subsequent to the date of 
delivery of possession to the plaintiffs (that is from 23rd November, 1910 till 
28th May, 1937); (b) for full rents due prior tothe period of Wasilat in 
connection with the realisation of arrears relating to two mouzahs (i. e. from 
1993 to 1909) and for revenue and cesses paid; (c) by not giving credit for 
the arrears not realised from tenants during the Wasilat period ; (d) by 
allowing rent to defendant No. 1 on the basis of certain decision and not on 
the annual assets of the land determined by the Collector and by reducing 
the rate of interest during the period of Wasilat from 12 per cent. to 6 per 
cent. per annum : 25 


Held, that the equitable set-off.could not be claimed by the zemindar 
(defendant No. 1). The decrees in the original suits did not create the claims ; 
they were merely declaratory decrees. The fixing of rent was not a condition 
precedent to the patnidars being put in possession and the zemindar (defendant 
No. 1) was not entitled to an equitable set-off for the rents, revenue and cess 
for the period subsequent to the date of delivery of possession to the plaintiffs 
as also for rent, revenue and cesses prior to the period of Wasilat. 


Apcar Colheriss Lid. v, Raja Jyoti Prasad Sing (1) dissented from, 


No constructive trust forthe rent that was to fall due to the zemindar 
(defendant No. 1) could come into existence by the decree which merely 
provided for khas possession subject to the liability for rent. No cause of 
action for rent cOuld have arisen at the time of the filing of the plaint or the 
written statement in these suits, and hence the two claims were quite different 
and uncertain in nature, subject-matter and circumstances. 


.That the amount of rent payable by the patnidar sbould not be made 
to depend solely upon the circumstances of the point of time chosen by the 
zemindar or by the patnidar to bring their respective suits for ascertainment 
of rent or for khas possession. No evidence was adduced to show what was 
the pross collection at the time of the creation of the original patni in 1852, 
Hence the fair rent was to be assessed on the basis of annual value of the 
land determined by the Collector at the time of resumption in 1899 as laid 
down in Radha Charan v. Maharaja Ranjit Singh (a). 


That the claim for set-off on the ground of Munafa during the Wasilat 


` period, viz., 1901-1913 was disallowed on the ground that the claim was put 


forward by the zemindar (defendant No. 1) long after the decree was made, 

the plaintiffs not being in possession during that period, that the plain- 

tiffs’ liability was a joint liability with the other co-sharer patnidars, who were 
(1) (1931) 35 C. W. N. 597. 
(a) (1917) 27 C. L. J. 53a. 
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not made parties in the Court of appeal below and that the nature and subject 
matter of the claim were entirely different and were such as could not have 
been entertained in a Court of equity; 


Hari Ananda Shaka v. Mohummad Esahah (1) ; Rawson v. Samuel (2) and 
Maw v. Ulyatt (3) followed. 


Where the whole suit was not disposed of upon any preliminary point, the 
trial Court decided the several issues on their merits and except for one issue 
in respect of which the lower appellate Court remanded the case : 

Held, that neither in form nor in substance the order could be treated as 
one made under order 41 rule 23 of the Code of Civil Procedure or purporting 
to be made under it, though irregularly made; that such order being made 


under the inherent power of Court, could be attacked in appeal from 
decree. 


Radha Krishna Rao v. Venkata Rao (4) and other cases distinguished., 
Appeals the by Plaintiffs. 


Applications for the ascertainment and recovery of mesne 
profits. 


Other facts appear from the judgment. 


Mr. Urukram Das Chakravarty for the Appellants in Appeals 
Nos. 823 and 879 to 885. 


-— 


Messrs. Panchanan Ghose, Paresh Nath Mukherjee (7r.) and 
Chandra Nath Mukherjee for the Appellants in Nos. 851 to 878. 


Mr. Sita Ram Banerjee (for Mr. Prakash Chandra ne for 
the Respondents in all the Appeals, 


Messrs. Arun Kumar Dutta and Amiya Kumar Mukherjee for 
the Respondents in Appeals Nos. 823 and 85r. 


Mr. Upendra Kumar Roy for the Deputy Registrar in Appeal 
No. 872. 


C. A. V. 
The following judgments were delivered : 
S. A. Nos, SÓI to 585 of 1939. 


“Akram, J. :—These 25 Special Appeals by the plaintiffs arise 
out of-as many final decrees made in connection with applications 
for the ascertainment and recovery of mesne' profits. It would be 
convenient here to deal with these appeals in 3 separate groups 
as was done in the Courts below. 


(1) (1936) go C. W. N. 751. 
(a) (1839) 54 R, R. 259. 

(3) (1861) 31 L. J. (Ch.) 33. 
(4) (1924) L L. R. 48 Mad. 713. 
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Group L—Appeals. - - 
S. A. 878 of 39—T.. A. 38 of 38 arising out of T. S. 997 of 


S. A. 862 of 39—T. s. 32 of 38 arising out of T. S. 998 of 
S. A. 863 of 39—T. S. 3o of 38 arising out of T. S, 356 of 
S. À. 866-0f.39—T. A. 35 of 38 arising out of T. S. iem of 
S. A. 873 of "-— A. 31 of 38 arising out of T. S. rco: of 
s. A. 871 of 39—T. À.'34 of 38 arising out of T. S. 1002 of 
S. A. 876 of 39—T. A. 36 of 38 arising out of T. S. 1053 of 
S. A. 868 of 39—T. A. 37 of 38 arising out of T. S. 1004-of 


S. A. 864 of 39—T. A. 42 of 38 arising out of T. S. 1005 of 


. S. A. 875 of 39—T. A. 37 of 38 arising out of T. S. 1006 of 


S. A 855 of 39—T. A. 36 of 38 arising out of T. S. 1007 of 


n 869 of 39—T. A. 4t of 38 arising out of T. S. 1008 of 


S. A. 877 of 39—T. A. 45 of 38 arising out of T. S. 1009 of 


S. A. 872 of 39—T. A. 40 of 38 arising out of T. S. roro of 


. S. A. 867 of 39—T. A. 44 of 38 arising out of T. S. torr of 


~ 


. S. A. 874 of 39—T. A. 39’ of 38 arising out of T. S. rota of 


S. A. 870 of 39—T. A. 43 of 33 arising outof T. S. ror3 of 


209. As 861 of 39—T. A. 33 of 38 arising out of T. S. 1014 of- 


Group II—Appeals. 


S. A. 879 of 39—T. A. 23 of 38 arising out of T, S. 1483 of - 


E 
^ ? Ly 
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GROUP III—Apreals. 


t. S. A. 88o of 39—T. A. 24 of 38 arising out of T. S. 459. di 
1904. 
e m S.-A. 881 of 39—T. A. 25 of 38 arising out of T. S. 461 of 
1904. 

3. ‘S. A. 882 of 39—T. A. 26 of 38 arising out of T. S. 460 of 
1904. 

4. S. A. 883 of 39— I. A. 27 of 38 arising out of T. S. 456 of 
1904, ; l 
5. S. A, 884 of 39—T. A. 28 of 38 arising out of T. S. 458 of 
1904. | Er l "i 
6. S. A. 885 of 39—T. A. 28 of 38 arising out of T. S. 457 of 
1904. ' 

The facts in detail are set out in the judgment of the Court 
below and it is not necessary to repeat them here over again; 
it will be sufficient for the purpose of the present appeals to state 
that in Group I appeals -eighteen suits (T. S. Nos. 997 to ror4 of 
1909) were instituted by Ganpat Singh and Narpat Singh prede- 
cessors-in-interest of the appellants, as -patnidars to the extent of 
8 annas share and darpatnidars' to the extent of the remaining 
. 8-annas share, against the defendant No. 1 zemindar and his tenants, 
for the recovery of khas possession of certain resumed chaukidari 
chakran lands and for mesne profits. These suits ended in favour 
of the plaintiffs and decrees were made by the learned Munsiff in 


September igto to the effect that the plaintiffs would get khas 


possession on condition of paying additional.rent and would have 
mesne profits till the date of delivery of possession ; shortly 
thereafter on 23rd November, 1910 the plaintiffs took delivery of 
possession ; against the decision aforesaid given by the Munsiff 
the defendant No. r appealed before the District Judge while the 
plaintiffs filed cross appeals but both were dismissed and the case 
was remanded to the Munsiff for determining the terms and condi- 
tions under which the suit lands were to be held by the plaintiffs 


and for the ascertainment of mesne profits ; the plaintiffs thereupon 


appealed to the High Court and on 27th February, 1922 the 
High Court -set aside that part of the judgments of the id 
below which awarded additional rent to` the defendant No. ` 

Zemindar, Narpat Singh v. Raja Bhupendra Narain Singh a i 
the defendant, then preferted appeal before His Majesty in Council 
and on 7th July, 1925 succeeded in getting. restored . the judgment 


(1) (1922) 26 C. W., N. 943. 
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passed by the District Judge: Raja Bhupendra Narayan Singh v. 
Narapat Singh (1). Meanwhile on 8th December, 1922 the plain- 

tiffs filed applications for the ascertainment of mesne profits and on 
28th May, 1927, the defendant No.1 filed objection claiming ‘set 
off for rents due. The proceedings thereafter had a chequered 
career which terminated on 18th December, 1937 when judgment 
was delivered by the Munsiff awarding the plaintiffs a total sum of 
Rs. 7806-4-6 as mesne profits (for the period 22nd December 1906 
till 23rd November 1910) after giving a set off for certain items € out 
of the claim put forward by the defendant No. 1. 


Against that decision the defendant No.1 preferred appeals 
before the District Judge of Birbhoom ; the learned Judge by his 
judgment dated 16th December, 1938 modified the decision of the 
Munsiff (a) by allowing epuitable set off (i) for rents due to the 
defendant No. r and revenue and cesses paid, subsequent to the 
date of the delivery of possession to the plaintiff (i. e. from 23rd 
September 1g1o till the 28th May, 1927) (ii) for full rents due 
prior to the period of Wasilat in connection with the realisation of 
artears relating to mouzas Sitalgram and Bandhkhola (i. e. 1903 to. 
1906) and for revenue and cesses paid, - 

(b) by not giving credit for the arrears not realised from tenants 
during the Wasilat period, i 

(c) by allowing rentto the defendant No. r on | the basis of 
decision in Rent Appeals Nos. 43 to 52 and 58 of 1938 and not on 
annual assets of the land determined by the Collector as laid down 


in the case of Radha Charan v. Maharaja Ranjit Singh (a), 


- (dy by reducing the rate of interest during the period of Wasilat 
from 12 per cent: per annum to 6-per cent. per annum. 

It is against this decision of the learned District fudge that the 
plaintiffs preferred the present appeals. : 


It is contended by the learned Advocate for the appellants, 

- 1. that the learned District Judge was in error in holding 
that the defendant No. 1 was entitled to an equitable set off for 
the rents, revenue and cess for the period subsequent to the date of 
delivery of possession to the plaintiffs as also for rents, revenue 
and cess prior to the period oi Wasilat, inasmuch as:— 

(a) no claim for a set off was made in the written statement and 
there were no dues in existence either at the time of filing the 


^ (1) (1925) 42 C. L. J. 227 1 30 C. W. N. 554. 
(2) (1917) 27 C. L. J. 532. 
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plaint or the written statement but the dues arose subsequently 
and thus could not be taken into consideration: Richards v. 
fames (1). 

(b) the two claims were entirely different and did not arise out 
ofone and the same transaction—one was for compensation against 
a trespasser while the other was for rent for a different period 
against a tenant: Fakir Chandra Dutta v. Messrs. Gisborne & Co. 
(2) ; Maw v. Ulyatt (3) besides they were not against the same 
persons—the liability for compensation was of the defendant No. 1 
while the liability for rent was of the plaintiff and other co-sharers, 
who were not parties to the appeal in the Court below ; f. c., there 
were no mutual debts due in the same rights ; Middleton v. Pollock 
(4) ; Arnold v. Bainbrigge (s) and Hari Ananda Shaha v. Mokum- 
mad Esahak (6). 3 

(c) the major portion of the defendant’s claim (i. e. prior to 
1924) was barred by the rule of Limitation and could not be 
brought within the exception to the rule, there being no position 
of trust or confidence between the parties or any intimate connec- 
tion between the claims: R. AM. M. S, T Vyravan Chetty v. 
Srimath Deivasibamani (7) and Stephen - Clark v. Ruthnavatoo 
Chetty (8). . i a 

(d) in the suit itself (1909-1925) no claim fora set off being 
made the Privy Council decree of 1925 could not be reoponed in 
the present proceedings. 

(e) Some of the claim by the defendant and at all events the 
total claim by him exceeded the pecuniary jurisdiction of the 
Munsif’s Court and as such was beyond its competence : 

Brojendra Nath Das v. The Budge-Budge Jute Mill Co, (9). 

Reference in this connection was also made to order 20 tule IQ 
and order 8 rule 6 of the Civil Procedure Code. j 

II. -The rent should have been calculated on the annual assets 
of the land according tothe principles laid down in the case of 
Radha Charan v. Maharaja Ranjit Singh (to) and not on fair 
and equitable basis as settled in -R, Appeals 43 to 52 and 58 
of r 38. 

(1) (1848) 17 L. J. (Ex. Ch.) 277. 


(2) (1903) 8 C. W. N. 174 ; 
(3) (1861) 31 L. J (Ch.) 33. 
(4) (1875) 20 ES 29. 

(5) (1853) 156 ng. Rep. (Ex ) 66 
(6) (1936) 40 C. W. N. 751, > 

(7) (1915) I. L. R. 39 Mad. 939. 

(8) (1864) 2 Mad. H. C. Reports 296. 
(9) (1893) I. L. R 20 Calc, 527. 

(10) (1917) 27 C. L. J. 532. 
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pim III. That the Court below was in.error in not allowing credit 
1945... on account of rent not realised by the defendant during the wasilat 

Maharaj’Bahadur period in the absence of any satisfactory ee by him why 
ee the dues could not be collected. E 

Raja Bpendra . IV. That interest should not have. been ae from 12-to 
Nabeder. 6 per cent. till the delivery of - -possession, the matter being finally 


decided on a previous occasion by the Munsiff at the time of giving — 
directions to the Commissioner in connection with the .ascertain- 
ment of mesne profits (i. e. on 23rd May, 1929) and there being no 
appeal preferred from his decision. $ 
It is argued on the other hand by the learned Advocate for the 
defendant respondent that regarding contention No. r it should be 
noticed that the suits were decreed conditionally viz. the plaintiffs’ 
title was declared to the suitlands and they were to get “-khas 
: possession of the same by ejecting the tenant defendants on 
_- condition of paying the defendant No. r an additional rent to be 
determined on the principle that the-original patni rent should bear 
"the same ratio_to the patni rent now payable by the plaintiffs, as 
the original Hustabud at the time of the creation of the patni 
should bear to the present increased Hustabud or any other fatr 
and equitable reni which may be determined at the time of assessing 
the mesne profits”, ", itis urged that the condition (payment of rent) 
was a “condition precedent” to getting possession as explained in 
the case of Apcar Collieries Ltd. v. Raja Jyoti Prasad Sing (i)e 
and this fact constituted the plaintiffs constructive trustees in 
respect Of the rents payable to the defendant—rights and obliga- - 
/ tions thus arose simultaneously under the same decree which was 
the one transaction out of which the two claims arose ; in any event 
it is said they are so closely connected together that it would not 
be fair to drive the defendant to a separate and independent suit * 
for realising his dues ; Sheo Saran Singh v. Mohabir Pershad (a), 
besides equity in India, it is pointed out has a much wider scope 
than under the English law : Nias Gul Khan v. Durga Prasad (3); 
Bank of. Dacca Ltd. v. Gowri Gopal (4). In the circumstances it is 
said that the parties were merely accountable to each other and no - 
rule of limitation could come in and bar a fair adjustment of the 
claims, the remedy may become barred but the right is not extin- 
guished ; Gajadar Mahto v. Raghubar Gope (5) ;.Narendra Lal 
(1) (1931) 35 C, W. N. 597 3 
(2) (1995) I. L. R. 32 Calc. 575; a C, L. J. 73. l : 
(3) (1892) I. L. R. 15 All. 9 ; 


(4) (1636) A. I. R. Calc, pap 
(5) (1907) 12 C. W. N. 


Akram, F 
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. Khan v. EUG: Dasi A ; UD Dalgliesh v. Jamdin 
Singh (a. - 
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Crvit. 


1945» 


€: As regards the absence. of pecuniary “jurisdiction in respect of Maharaj Bs Bahadur 


- the claim itis pointed out that no such objection was taken before 


the. Munsiff ; that merely the claim of the plaintiffs was wiped off 
but no. decree made, for;any-balance outstanding. in favour of tho 
defendant.; that it would work extreme hardship upon the 'defen- 
dant to relegate. him to another suit in another Court for his just 
dues in the circumstances, - , zs 
| As regards the basis of. "calculation of rent E: (conication No,- II) 
it is said that-.it Should be on the ‘basis. determined in the Rent 
Appeals themselves :and not on the basis . laid down in the case of 
Radha. Charan v. Maharaja Ranjit. Singh (3). l 

.". As regards, rent. not realised , and reduction of. interest to 6 per 
cent. per annum -during the wasilat period (contentions III and IV) 
the. learned: Advocate for the respondent adopts the reasons set out 
in the judgment of the Court below and submits that there has been 


. noverror of. law: committed by the learned Judge in arriving at his 


conclusions and his decision therefore ought to be maintained i In 


bia eas ofthose matters. ' =- -> ` 


- The contention No.: I -put one s the denied Advocat for 
the? appellants as regaids, the: question of equitable set off for the 
period prior to 1996 in: connection with the realisation of back 
rents as als» for the period Subsequent to the delivery of possession 
to the plaintiffs seems to me to be well founded. " l 

~-I am not much impressed ,with the argument of the learned 
Advocate for the respondent in this connection. In my opinion the 
decree in the original suit did:noft create the claims, it was merely a 
déclaratory decree - the observations i in the case of. Apear Coltteries 


Lid. v. Raja Jyoti Prasad Sing (4) that their Lordships of the’ 


Judicial Committee in the case of Bhupendra Narayan Singh v. 
Narpat Singh (8) held that the fixing-of rent was a “condition 
precedent" to the patnidar being put in possedsidn, to which our 
attention has been drawn, was it seems to me, not necessary for the 
decision ; the Privy Council case itself to which reference has been 
made in thé: case of Agcar -Collieries Ltd. v. Raja Jyoti Prasad 
Singh @) does not lay Gone the fixing of rent’ as a condition 


a) (1940) 1. D» aca do e (823). 


2*.(a) (1909) 14 C. W. N. 170... 
(3) (1917) 27 C. L. J. 532. 

-. (4) (1931) 35 C. W. N. 597 p . 
(5) (1925) L. R. ga 1. Ac 385 4à C. LJ. 227. z 
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Rue precedent. The only question in the appeal before their ‘Lordships - 
1945. of the Judicial Committee in the case of Bhupendra Narayan: 
Maharaj B Bahadur SingA v. Narpat Singh (1), being whether or not the zemindar was 
vM entitled to increased rent on account of the resumed Chowkidari 


Raja Bhapendia Chakran lands, their Lordships in the course of their judgment 
Narayan Singh Observed as follows :—“ Their Lordships, therefore, see no reason 


hadur. 
au for interfering with the long series of authorities commencing. as- 
"—- ’ far back as the year 1900, which have established the right of the 
zemindar to have an additional rent fixed for such lands, nor can 
T their Lordships overlook the fact that in the cases already referred 


to before this Board no exception was taken by the patnidar to the. 
fixing of such rents as a’ condition of being put into possession.. i 
The observation seems to me merely to imply that possession . in. 
those cases which was to be given to the patnidar, only on his 
agreeing to pay rent was not challenged by the patnidar. 
The patnidar was not bound to take settlement if he did ‘not 
wish to. 2 
I am unable in the circumstances to accede to the pemondedid 
contention. à 
No constructive trust for the rent that was to fall due to the 
defendant can be said to have come into existence by the decree, 
the decree merely provided for khas possession subject to the 
liability for rent which the plaintiffs strenuously denied. No rent 
could be due till possession of the suit lands was obtained, and. 
even then the liability would be not of the plaintiffs alone, but of 
the plaintiffs and their co-sharers ; obviously no cause of action for 
rent could have arisen at the time of the filing of the plaint or the 
written statement iu these suits. The two claims therefore seem 
to me to be quite different and unconnected in ature: subject- 
matter and circumstances, i > 
For the aforesaid reasons Iam of opinion that the Court of 
appeal below ought not to have allowed the equitable set off 
* claimed by the defendant. 
= I would accordingly set aside this part of the decision of Pubs 
Court below and restore that of the learned Munsiff. 
It is to be noticed that so far as the wasilat period is concerned 
(1906 to 1910) thete has been ‘no appeal by the plaintiffs before 
the lower appellate Court and consequently the decision of the 
learned Munsiff relating to this period stands unchallenged. ' 
‘As to contention No. II the only question is- what should be 


(1) (1925) L. R. 52 1, A355 ; 42 C. L. J. 227. -. 


Vor. 29-] HiGH CÓURT. 


the'basis on which the rent is to be assessed. This matter however 
has been dealt with by us in the Rent Appeals Nos. 851 to 860 and 
823 of 1939 where we have set aside the decision of the learned 
District Judge and restored tbat of the learned Munsiff who had 


adopted the principle laid down in the case of Radha Charan v. . 


Maharaja Rnajit Singh (1) as the true basis: 

In the circumstances I would set aside the judgment and decree 
of the learned District Judge i in this respect also and restore those of 
the learned Munsiff. dl 

As to contention III the learned Judge in the course of his 
judgment has remarked “ The broad fact that we are dealing with 
transactions dating as far back as 1313 to 1317 B. S, should not be 
lost sight of. After this lapse of time it would be unreasonable 
to expect the landlord to be able to offer satisfactory explanation 
why rent.was not realised in a few instances. Persons who were in 
the best position to offer an explanation are dead. The Maharaja 
is dead and so are many of his officers. Some of the Karchas have 
also-been eaten up by white ants while those papers were in the 
custody of the Court thereby imposing an additional handicap on 
the appellant. Moreover the items of non-realisation are only a 
few and in view of all these circumstances I am unable to agree with 
the learned Court below that the plaintiffs should be entitled to get 
those arrears of rent which were not shown to be collected. It may 
also be observed that the plaintiffs have not adduced any evidence 
to.shów that the non-realisations in question were in any way due 
to the negligence of Maharaja Ranjit Singh.- On the contrary, the 
records themselves bear eloquent testimony to the remarkable 
vigilance of the Maharaja and that alone is a sufficient guarantee 
that nothing was left undone to realise the dues from the 
tenants. ” 

In view of the above remarks I do not think I should interfere 
with the decision of the learned Judge regarding this matter. 

. As to contention No. IV. Itis to be observed that the order 
dated 23rd May, 1929 passed by the Munsiff could not be treated 
as a decree, that in fact certain appeals from such orders relating to 
directions:given to the Pleader Commissioner were dismissed on 


"the ground that.no appeal lay. It seems to me that the order 


mentioned above was merely in the nature of interlocutory order 

and as such could be reopened in an appeal from the decree itself: 
E. Dalgliesh v. Nandan Misser (a) ; the learned District judge 

—.— (01917) 27 C. L. J. 532. 

a) ne 13 1. C. 186, 
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could therefore enter into the question of the rate of interest ; ona 
consideration of the facts and circumstances of the case: he hag 


r 


observed as follows :— D e.t 
“In view of all the circumstances I'am -of boton DM the 


Nashipur Raj cannot bé considered to be an ordinary trespasser 
who takes possession forcibly or dishonestly of another person's 
lands without any co'our or semblance of rightor title : On this 
ground alone, if not ariything else, the claim of BE pu 
for interest at 12 per cent. should be ruled out, ” 

“ The impression that I have formed, however, on going ireug 
the various orders and multifarious petitions is that the plaintiffs 
were more blameworthy than the defendant in the matter. It 
must also not be forgotten, however, that it was the plaintiffs who 


were entitled to gei mesne profits and it was, therefore, all the more’ 


their duty to exdedite the proceedings. The question of appor-: 
tionment as between the different parties of the responsibility for 
the delay has some: bearing on the determination of the question 
of costs and interest as wellas on the question of equitable set-off 
which has been claimed by the detendant. ” 

In the circumstances therefore I am of opinion that the redu 
tion of interest to 6 per cent. per annum during the wasilat period 
was fully justified and should not be interfered with in cona 
Appeal. : 

In the result I would modify the E of the lower apelin 
Court in appeals in this Group and restore that of the Hue Court 
with the following variations: 

(a) Credit should not be allowed to the plaintiffs for rent not 
realised during the wasilat period. ; e 

(b) Interest should be reduced to 6 per cent. per annum during- 
the wasilat period. ' 

In Group II, there is only one appeal ; the original suit T. S. 
1483 of x9go4 was instituted by Maharaj Bahadur Singh 
Patnidar in' 8 anna interest and Darpatnidar in the remaining 
8 anna interest and was decreed in August 1905 by the Munsiff-; 
there was an appeal by the defendant before the District Judge but 
it was dismissed in February 1906. and ona Second Appeal to-the 
High Court the case was sent back to the trial Court on a point of 
limitation. The Munsiff decreed the suit again on the 25th May,- 
1908 but on appeal before the District Judge the suits were 
dismissed ; the matter again came up before the High Court and- 
their Lordships (Chitty and Teunon, JJ.) affirmed the. Munsiffs - 
decision on 5th March, 1913 holding that the period of limitation 
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- 


Was r2'years .and not 3 years ; shortly thereafter, in August, 19r3, - 


the plaintiff took delivery.of possession. From the High Court 
decision, however,: an appeal was taken before the Privy Council 
by the defendant but on aoth May, 1988 the appeal was dismissed ; 
the plaintiff then.on the 6th Novembér, 1918 applied for the 
ascertainment of mesne profits but the application was returned by 
the" Munsiff:on the ground of want. of pecuniary jurisdiction. 
Thereupon it was-taken before the Subordinate Judge. Later on 
however it was got back and again filed before the Munsiff on 18th 
December, 1926: on the strength of the Full Bench decision in the 


case Of. Bidyadhar Bachar.y. Manindra Nath Das (1). The Munsiff - 


allowed mesne profits amounting to Rs. 7730-6 9 on 18th Decem- 
ber,'1937 for the period (1901-1913) ; the defendant then appealed 
before the District Judge while the plaintiff üled cross appeal ; the 
learned. District Judge modified the decision of the Munsiff 
reducing the amount to Rs. 972-10-0 and odd pies (1) by allowing 
equitable set off subsequent to the date of delivery of possession 
(i. e: from 1913 ‘till 1923) (ii) by excluding arrears of rent not 
shown to have been collected, (iii) by giving rent on fair and equit- 
able basis. as determined in Rent Appeal No. 58,of 1938 (iv) by 
reducing the rate of interest during the wasilat period. Against 
that decision the -plaintiff has preferred the present appeal. 

- No question in this appeal arises in respect of any equitable 
aet off in.connection with any arrears or back rents realised during 
the wasilat period and but for the question-of rent (munafa) during 
the wasilat period which the learned Advocate for the appellant 
urges can be raised before us and there-was a cross appeal in this 
case by the'plaintiff unlike the cases under Group I the rest of 
the questions.are common to the Group I appeals and the same 
arguments. have been advanced in support of them, the same 
considetation therefore apply and my decision in Appeals from 
Group I.will govern those matters in this group as well. . 

As to the additional.ground regarding Munafa during the wasilat 
period, the learned Judge in the Court of appeal below has 
remarked :—“ A^cross appeal was preferred by the respondent. 
Various points were raised in the original memorandum of cross 
appeal. At the time of hearing, however, practically "all of them 
. were given up. lt was urged, however, that the landlord defendant 
was not entitled to any deductions on account of collection charge 
on the ground that he was a mala fide trespasser and in this 


r pot o x. deu Um om 
(1) (1925) 42 C. L. J. 49 ; 29 C.W. N. 869 ; I. L, R; 53 Calc. 14. 
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connection reference was made to Afugum v. Surbessur (1) ; Altaf 
Ali v. Lalji Mal (a) and Raja Sashikanta v. Raja Sarat Chandra 
(3. This contention cannot, however, be upheld as I have shown 
elsewhere. " J l : A d E 
“ Incidentally it may be observed that if I were to uphold the 
contention of the learned pleader for the respondent on this point, 
the respondent would have to pay a much higher amount of court- 
fees on the memorandum of cross appeal He has declined 
to do so. ” NP p T 
In view of the above observation and having regard to the 
protracted nature of this-litigation (the suit was in 1904) I am not 
disposed to allow the appellant to raise’ the point afresh, besides 
the plaintiffs’ Advocate has not been able to inform me what 
amount was given as Munafa during the wasilat period. In any 
event it cannot be a large sum and I do not think I shall be justi- 
fied in sending back the case again to the Munsiff for determining 
this amount. The result is that the judgment and decree of the 
learned Munsiff will be restored with the modifications indicated 
in the.appeals in Group I in respect of arrears not shown to have. 
been collected and the- rate of interest during the wasilat 
period. 
In Group III there are six appeals: Suits were filed : by. 
Maharaja Bahadur Singh (Patnidar in 8 anna interest and 
Darpatnidar in the remaining 8 anna interest) before the Munsiff- 
on the 2oth September, 1904 for khas possession and mésne profits, 
they were decreed on the 7th August, 1905 ‘and appeals therefrom: 


- by the defendant were dismissed by the District Judge on the 17th~ 


February 1905 ; appeal was then.preferred before the. High Court... 
The High Court held that-3 years’ limitation applied and remanded 
the suits tothe Munsiff; the Munsiff dismissed the suits on rst 
September, 1908 ; the plaintiff then appealed before the District 
Judge but was unsuccessful. He therefore appealed before the High. 
Court and on the sth March, 1913 the High Court decreed the 
appeals. Shortly thereafter the plaintiff took delivery of possession : 
of the suit lands in August, 1913. Meanwhile the. defendant pre- 
ferred appeal to the Judicial Committee of the Privy Council against . 
the High Court decision but the appeal was dismissed in May 1918, 
Maharajah Ranjit Singh Bahadur v. Makaraj Bahadur Singh (4) 


(1) (1867) 8 W. R. 479 
- (2) (1877) I. L. R. 1 All. 518. . eee 


(3) (1921) 34 Sa 415. 
(4) (1918)a9 C. L. J. 193 ; 23 C. W,.N. 198 j 1. L. Ri 46 Calo. 17d 
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Application for ` mesné profits was thereafter made on the 6th 
November 1918. The defendant No.1 filed objection on the 15th 


July, 1922, claiming that his rent (Munafa) should be settled 
d first. ni 


- «In the case of Narpat Singh v. Bhupendra Narayan Singh (4) 
however it. was held by the High Court that the defendant was not 
entitled to Munafa and this decision came to be reversed by the 
Judicial Committee only on the 7th July 1925—Raja Bhupendra 
Narayan Singh v. Narapat Singh (a). Accordingly there was much 
delay in the proceedings for ascertainment of mesne profits and it 
was on the 18th December, 1916 that a pleader Commissioner was 
appointed by the Munsiff and directions were given to him on 23rd 
September, 1927 asto the manner in which calculations were to 
be made for ascertaining mesne profits. The Commissioner sub- 
mitted his report on the 18th January, 1928 and the proceedings 
then came to a close on the 18th December, 1937 when the Munsiff 
gave. “his decision. 


From this decision the defendant appealed before the District 
Judge and the plaintiffs filed cross appeals ; the learned Judge by 
judgment. dated. 16th December, 1938 modified the decision of 
the Munsiff; it is against that decision that the plaintiffs have 
preferred the present appeal. 


In thesé appeals similar contentions have been raised as in 
Group I appeals, as regards (i) equitable set off for the dues 
subsequent to the date of possession (ii) arrears not collected for 
which no explanation was forthcoming (iii) reduction of the rate of 
interest during the wasilat period. As to these matters my decision 
in Group I cases will govern them. The only other point urged is 
that the learned Judge ought not to have allowed to the defendant 
Munafa during the wasilat period (i. e. 1901-1903). 

As to this it is to be observed that the.claim was put forward by 
the defendant long after the decree was made ; that the plaintiffs 
not being in possession-during that period could not be made liable 
for rent and that in any event their liability was a joint hadbslity 
along with the other 8 anna co-sharet patnidars who were not 
impleaded. in the Court of appeal below—the nature and the 
subject-matter of the two claims are also entirely different and in 
my opinion are such as could not have been entertained in a Court 


(1) (1922) 26 C. W. N. 43. , 
(2) (1925) 42 C. L. J. 227; 30 C. W.N. 553. 
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of equity for-allowing a set off ; Hari Ananda Shaha v. Mohummad 
Esahak (1) ; Rawsonv. Samuel (2) ; Maw v. Ulyatt (3). E 
I would accordingly reverse the decision of the learned District 


Judge in this respect and restore that of the learned Munsiff. So: - 


that in this Group also the judgment of, the learned Munsiff woyld 
be restored with the variations indicated in the Group I appeals in: 
respect of argears not collected during wasilat period s rate of, 
interest. Zu 


. The result therefore is that all these twenty- -five E are 


decreed in part. 
In the circumstances of the case I roa make no order fot: 


costs in the appeals. ee so ie Hus 
Blank, J. :—I agree. | s 


S.-A: Nos. 852 to 860 of 1939. 

These ten Second Appeals by the defendant (patnidar to the 
extent of 8 annas share and darpatnidar to the “extent of’ the 
remaining 8 annas share) arise out of Suits Nos. r10a to rro6 of 
1932 and 18 to 22 of 1937 instituted Ly the plaintiff zemindar for 
the assessment of fair rents and-for the recovery of arrears at the 
assessed rates, in respect of. chowkidari chakran lands transferred 
to him under Bengal Act VI of 1:870. These’ suits with. some 

23 of 1937 


other suits (viz. —————— ; 1815 of 1928 ; 1098 of a were 
1126 of 1926 


tried together by the Munsiff and the following issues were 
framed :— EE l a a 

I. Are the Suits Nos. i019 of r928 and 1c98 of 1932 baa t 
defect of partiés ? s 

2. What should be the fair and ` equitable rehts in thesé 
suits ? 

3. Is the defendant Golap Kumani Bibi lanig for rents of these 
suits ? ` - Zu E. 

4. Isthe plaintiff entitled to cess and damages or to a decree 
for more than 3 years in any of these silits? ' ^ ~ : oa 
5. What relief if ahy is the ‘plaintiff entitled to ? ve 

The learned Munsiff decided all those issues, and on 4th 
March, 1937 dismissed Suits Nos. x81:5 of 1928 and 1093 of 1932- 
as bad for defect of parties but decreed the other suits. ‘in 
part, assessing rent on the principle laid: down in the case of 

, (t; (1936) 40 C. W. N. 751.. c 
(a) (1839) 54 Revised Reports 359... |, 
(3) (1861) 31 L, J. (Ch.) 33. ` l l 


i4 
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Radha Charan v. Maharaja Ranjit Singh (1) and refusing to allow 
the plaintiff to adduce evidence regarding rate of rent per bigha as 
unnecessary. : ? 

Against that decision .the plaintiff appealed and the lower 
appellate Court on 13th December, 1937 sent back the case for 
finding out what should be fair and equitable rent at the time 
when the.suits were instituted after allowing additional evidence 
to be adduced bg the parties ; the dismissal however of Suits 
Nos. 1815 and 1098 and also the decision as regards other matters 
in issue were upheld; upon a retrial before the Munsiff Babu 
Nagendra Nath Mukherjee the plaintiffs alone adduced evidence 
on the point, that evidence was accepted by the Munsiff as reliable, 
and rents were assessed on the basis of collections at the 
time of. the institution of the suits as directed in the order of 
remand. ` í 

mom that decision the defendants appealed while the-plaintiff - 
filed cross appeals, the lower appellate Court dismissed the appeals 
except Appeals Nos. 43 and 49 in respect of which it modified 
the judgment of the trial Court by reducing -the n per bigha 
from Rs. 2-8 annas to Rs. 1-12 annas. 

Ag to cross appeals, it modifies the decision of the trial Court 
only to the extent that interest at 6% per cent. was allowed on the 
decretal amount till realisation, the rest of the cross appeals being 
dismissed. From that decision the defendants preferred the present 
appeals, 

: The only point urged oe us in these appeals is whether or 
not the assessment of rent has been made upon a correct basis ` 
The contention by the plaintiff respondent is that it should be on a. 
fair and equitable basis in reference to the time when tho suits were 
instituted while the contention for the defendant appellant is that 
it should be on a fair and equitable basis in reference to the 
principles laid down in the case of Radka Charan v. Maharaja 
Ranjit Singh (1). SE 

A preliminary objection to the hearing .of this matter has 
however been taken on behalfof the plaintiff and it is urged that 
as there was no appeal preferred against the order of remand by 
the lower appellate Court, dated 13th December, 1937, the defen- 
dant is precluded in view of section 105(2) of the Civil Procedure 
Code from raising the question on appeal fromthe decree; it is 
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said that the order was appealable under order 43 rule 1 being to - 


all intents and purposes an order of remand under i 41 
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:: rule 23. and ue cases sal Mohamad. Ai. Fakir $. Karam Ali ae pua 
s Basumati Debi, v... Lartibashint (2) ; Prasanna Chandra Chatto- 


padhya v. Baidya, Nath Mi istry.(3),are relied upon in support. =- 


The defendant appellant however urges that in thé present. case, `i 


the whole. suit was not , disposed of, „upon any preliminary ‘point, 
the trial Court decided the Several i issues on their merits and: except ` 
for one issue viz.- Issue. No. E in respect of which the’ lower : 
appellate Court, remanded the suit, the decision üpori all the other. 
issues. was affirmed, by it, that- therefore neither in form nor in 
substance,the order of; „remand could, be "treated ag one sou 
order 41 rule 33, or purporting to be under it, thóugh irregularly’? 
made, no appeal therefore could be preferred from the order and- 


'consequently. section 105 „Civil Procedure -Céde could have no 


r 


application. The ,cases cited, by the plaintiffs respondents ' were” 
thus?'clearly distinguishablo- and, the order of remand as it wasy- 
could only be made under the inherent jurisdiction of the Conk" 
(section 151 Civil Procedure Code) . and no. appeal is permissible: 
where a.remand: is.made under such jurisdiction : ` ‘Venkata’ Radha 
Krishna- Rao y.. Venkata Rao 5 ; Ramanath Naskar v. bond 
Nath Banerjee (5) ; Banka. Behari Deb v. Birendra Nath Dutt (6); 
Mohendra Nath Chakravarti v. Ramtaran (7). The above con - 
tention. put forward , by. ihe appellant. seems to me to be sounds 


I:therefore- overrule, the preliminary. “objection raised by -the 
plaintiff.” E E > y i ar eee uoa 


» 
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Now Dm. to the, -merits of the ‘appeal itgelf ‘it~ should bet 
A that, the rent in connection. with à [ pálni- tenure. is to’ 
be'acentfixed in perpetuity and not liable’ to variation’; -there': 
should therefore, .be,some. broad Principle on ‘which such rent could: 
Ke fixed in the absence of any contract between thé parties. That. 
principle . seems to. me to have been laid down" in ‘the dase’ of 
Radka Charan Vs. Maharaja Ranjit Singh (By. on s A 
(4 iNo-case has been. placed before” nie which can be :said- to’ Jay 
DN a different or a ‘contrary’ ‘rule.’ fii is to be noticed`'that the 


-Interest.of the zemindar does not arise "from the transfer to him: by 
4 ' Ce aA 
i “ae (1934) 38 C. W:N. 1202,” 5 Aq. ES E Ln i [oq qux 
à (1918) 31 COL IsSS4s 705 6 0g] gg. |] E Nb i 
: (39203: C.L.].360. ^. , - Orde. NOE 
(4) (1924) I. L, R. 48 Mad. 713. uiu p ot ue 

' (5) (1928) A. I. R. Calc. 305. cr Wo XE CR UAE. 


_ (6 (1927) I. L. R. 55 Cale, 219 ; 47 C. L. J. 69. 
| (9) (1919) 31 C. L. J. 357. 
(8) (191 7) 27 C. L, J. 532.. 
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the Collector under section 50 of Bengal Act VI of 1870 which 

-.,  ,Operates merely by way of confirmation: Ranjit Singh Bahadur v. 
"Kali Dasi Debi (1). ` Tx E 

Wag ane think therefore that „the amount of rent payable by the patni- 

INST dar r should’ not ‘be made” to depend solely | upon the circumstance of 


a the Point of time cliosen - by (he zemindar or' by ` the patnidar to > 


o _ bring their respective suits for ascertainment of rent. or for khas 
. Possession and that there should: be something more- definite upon 
which one could proceed: for making“ & fair ‘and “equitable ASSESS- 
ment, No evidence has been adduced by” the plaintiff’ to show 
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E What was. the gross collection’ "af the "tme of the: creation of the — 


T _otiginal: -patni in, 1853 | so that it is Tot possible here to find out ... ^ 


the proportion’ betweén the gross collection and’ the’ 'patni rent 

^ formerly payable and determine through it the. proportionate rent 

_for the chowkidari lands in suit ; zin the circumstancés I think the 

- -only - Othér'alternative in the present case is to. assess fair and 

, equitable rent on the basis-of the annual value of the land deter- 

mined by the Collector at thé- time of the. ‘fesumption in r899 in 

the manner laid down in the case of Radha Charan v. Maharaja 

Kanfit Singh (2) which was followed by the learned Munsiff 
Satyendra Nath Palit in his decision on 4th March, 1937. 

Iam not much impressed with the argument by the learned 

Advocate for the plaintiffrespondent that the decision in the suit 

~ “for khas possession. having provided for. " additional rent to be 

determined on the principle that the original patni rent should bear 

the same ratio to the patni rent. now. ‘payable by the plaintiffs as 

the original hustabud a at the time òf thé creation of the patni should . 

bear to the Present increased hustabud or any other fair and - 

equitable - rent which may be determined at the time of assessing the - 

(0 POE profits, ” , the plaintiffs were entitled to get fair rent assessed . 


- 


‘<‘on the bastis of. the. collections that were, made at the time of the mesne- 


projits proceedings in the absence of any evidence of a later period 
^ 7 “Which was being withheld by the defendant, Às a matter of fact 
T ‘assessment Of rent has been made by the Court of appeal below 
upon that basis namely on ‘the collections shown bythe plaintiff 
between 1906- 1910 but as Ihave' observed. before. I-do not think 
this to be i a correct basis. -It was laid.down in the- case of Radha 
2. . Charan (2) that '* while the annual value is taken as the measure 
— 7^" which determines ‘the assessment - payable by the zemindar to the 


~- 
-— 


east » (1) (1917) le R. 44 I. À. a7 jLLOR: * 44 Calc, Sit 5 45 C-L. J. 499. - 
© (a) (s917) a7 C. Lisa se | i we ue 


* sagi) di, TEN : m 


Civit. 

1945, 
Maharaj Bi Babadar 

MEA 


Raja Bhupendsa 
Narayan Singh 
hadur. 


Akram, J. 


, Ovi. © 


cE 


1945. 
rn ad 


January, 8, 9, ro, 
Il, 12, 24. 


oa 


$ THE CALCUTTA LAW JOURNAL. [VoL 79 


Government an entirely different basis should not be adopted to 
determitié the amount payable by the patnidar to the zemindar.” 
Similar view has also been expressed in the case of Mehdi Hossain 
v. Naresh Chandra (1). I accordingly set aside the judgment and 
the decree of the Court of appeal below in this respect and restore 
those of the Jearned Munsiff Babu Satyendra Nath Palit. 

There will be no order as to costs in these appeals. 

This judgment will also govern the analogous appeal S. A. 
No. 823 of 1939 which arises out of Suit No. 23 of 1937 and raised 
the same question. 


Blank, J. :—I agree. 


A. T. M. 


Appeals decreed in part. 


(1) (1917) L L. R. 45 Cale, 685. 


Before Mr. Justice B. K. Mukherjea, 
T. H. Eliis. 


JITENDRA NATH SUR AND OTHERS. ` 
9 
AMARENDRA NATH SUR.*. 


N 

Partition—Benami—Burden of proof—Sale certificate—Civii Procedure Code 

(Act V of 1908), se section 66—Life policy —Nominee—Policy money, who is 

entitled fo. f - 2 aie 

Where the sale certificate stands in the name of A, the Court is bound to 
presume that he is the real owner of the property and the burden lies upon 
the person alleging the purchase tobe benami to rebut the presumption and 
show that the apparent state of affairs is not the real state, 

Section 66 of the cong of Civil Procedure is confined to- sults for 
possession, Re “uses 

Quare: Whether section 660f the Code of Civil Procedure is applicable 
to partition suit. 

A person, a Hindu, who was made a nominee in life assurance policy by the 
assured after Ist April, 1923, ranks asa oe and is entitled tothe ' 
policy money. 


and Mr. Justice 


* Appeal from Original Decree No, 207 of 1941, guine the decree of .. 
Asutosh Ukil Banerjee, Esq., Subordinate Judge, 3rd DE of 
94-Parganas at Alipur, dated the 25th April, 1941. 
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Appeal by the Plaintiff and Defendants Nos. 2 ‘to 14 and cross- Crt. 
objection by Defendant No. t. : a 1945. 

Suit for partition. | Jitendra, Nath Sur 

| The material facts appear from the judgment. . i « Amarendra Nath Sur 


UE 


Messrs. Atul Chandra Gupta and Siddheswar Chakravart for 
Appellants Nos. 4 to 14. 


Mr. Bhutnath Chatteriee for the Appellant No. r. 
Mr, Chandra Narayan Laik for the Appellants. Nos. 2 and 3. : 


Messrs. Chandra Sekhar Sen, Kshitindra Kumar Mitter, Nil m- 


Kanta Chatterjee, Rash Behari Mukherjee and Narayan Chandra 
De for the Respondent. 


~ 


C A. V, 

The following. judgments were delivered : 

Mukherjea, J. :—This appeal is on behalf of the plaintiff and 
defendants Nos. 2 to r4 and it arises out of a suit for partition and 
accounts commenced by the plaintiff in respect of properties both 
movable and immovable left by his father, one Surendra Nath Sur, 
who was a Hindu resident of Maniktala with the jurisdiction of the 
Alipore Court and died on the rsth of January 1935. It appears 
that Surendra, though not born of rich parents, did acquire cone ^ 
siderable properties in his lifetime. He started his life zs a maker - 
of gold ornaments and then took to the more profitable business of 
purchasing and selling lands and houses and increased his wealth 
to a great extent by lending money at high rates of: interest on 
pledge of ornaments and jewellery. He married three wives in 
succession. By his first wife he had an only son named Amarendra, 
who is defendant No. ı in the suit and the sole respondent in this 
‘appeal. The second wife died soon after her marriage leaving a 
daughter named Bidyutlata who was married during the lifetime of 
Surendra and-does not figure asa party in this litigation at all, 
The third wife Annapurna who survived her husband is defendant 
No. ro in.the suit. By this wife Surendra had nine sons and four 

daughters. The eldest of these sons, Jitendra, is the plaintiff in 
the suit, the other sons being defendants Nos. 2 to 9, while the four 
daughters who are all unmarried figure as defendants Nos. 11 to 14. — 

, The plaintiff Jitendra claimed a 1/r11th share of the properties, - 
movable and immovable left by Surendra which were described in 
the various schetlules attached to the plaint. Of these, two items of 

. immovable property—one a vacant plot of land in the city of 
~ Calcutta being premises No. 227B, Upper Circular Road, and the 
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Cae, SIS othera mourashi mokarari jalkar named Beri Bangor situated 8 
" 1945. Gobardanga in the District of Jessore, which were described ? 
. Jitendra Nat m Sar: items (D) and (E) of Schedule A to the plaint—did, according t 
ERE 
__Atmarendsa Nath Sur. the plaintiff, belong to Surendra and were acquired with his On 
gr det T mwn aama money though the purchases were made in the Benami 


- Mukkerjea, 7. Amarendra, the defendant No. r. Of the movable properties again ' 
- | _ regard to which partition was prayed for, item (G) of schedule C a! 
© - "items (D), (G) and (H) of schedule D stood in. the name 
Amarendra. The first was a loan on an. equitable mortgage pt 
porting to be advanced by Amarendra to pene Nath Dub 
: . The second was the amount, due under a decree ‘made by t 
Original Side of this Court in Suit No. 1 340 of 1930, on the b: 
_ of a promissory note executed by one Prafulla Kumar Sar in fav 
of Amaréndra; The third and the fourth items were monies due 
promissory notes one of which was executed by Butto Kristo Ne 
* v 4 3 and the other by Prafula Kumar Sur and in both of tt 
Amarendra figured as the ostensible lender. The plaintiffs c 
was that Amarendra had no property of his own and all tt 
ri monies belonged to Surendra and were advanced ‘by him in 
~,~ . name of Amarendra. The plaintiff further claiméd ‘accounts f 
-.> - Amarendra on the allegation that the latter being the eldest of 
i brothers managed the joint estate as Karta of the fámily and 
not only collected large sums of money in satisfaction of debts 
decrees but also ` realised rents in respect of immovable prope» 
Lastly, | the plaintiff prayed for an order o! the Court setting : 
ar ^ appropriate sums of money for the maintenance and mar 
expenses, of bis four unmatried sisters who were  impleade 
, . defendants Nos. rr to 14 in the suit. Me = 
j The suit was -contested by Amarendra, the defendant ! 
alone. The other defendants did not file written statements th 
‘some of them prayed for separate allotment of their shares i 
Joint property. The matertal defence raised by defendant . 
~- was ofa three-fold character. His first and main contentior 
re, , that the two items of immovable property as well as the decre 
loans specified in the plaint schedules which stood in bis 
were his own self-acquisitions. "They did not appertain, to the 
of late Surendra Nath Sur and were not divisiblé amongst his 
^ ^ . [n the second place, his case was that there were several 
... properties which belonged to Surendra and hence ‘formed thr 
" T E ass of the parties though they were hot iticlided 
, ‘plaintiff, in his plaint. These properties were set out in sche 
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together with pucca structures situated at Bally in the District of .: 
. Howrah ; (c) money due on a promissory note ' executed by Phani.. — 
-Bhusan Bose, Solicitor, i in favour of Surendra Nath Sur, the money- - MARE Ia, F. 
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items ;—(a) premises No. ah B, ‘Ranta Pukur'Lane inthe : ay of © m TJ 
‘Calcutta, , purchased & oy “Surendra in the name of the plaintiff ; Er . 
(b) undivided half share of. a plot of mouraghi mokarari REEL Nath Sur 


Jitendra Nath Sur 


Y... F^, f 
marendra Nath Sur, 


- 


"being. realised _by the plaintiff ; (à) a sum of Rs. 1601 obtained by 


the plaintiff Jitendra by assignment of ari agreement for purchase of -.: 
a plot of land in Calcutta, the agreement being really entered into’ c 


^ by Surendra during his lifetime in the name of Jitendra -'and the ~ 


earnest money paid by him j (e) amount due on a promissory note: 

executed by Sailaja. Nath Roy in favour ol Surendra on .hypothe- . 

cation ‘of certain jewellery and’ Ornaments 3" (f) ornaments and -` 
jewellery hypothecated by various debtors which became the pro- 

perty of Surendga , or still remained as pledged articles ; (g) residue . l 
of the stock in trade of the’ jewellery and’ ' goldsmith business oj . 


. Surendra still lying. in the hands of the plaintiffs ; ; (b) furniture 


of .the goldsmith - shop ; and ` @ utensils and furniture ‘for : 
domestic use. i 


nd -cc ar a m 
=? 


At was further averred by the defendant in this connection. that o 
a sum of Rs, gooo which was due ‘under three life insurance policies « 
of. Surendra. "Nath Sur and which were paid after’ his déath.to- 
Annapurna as being the ` ‘ominee ‘mentioned in the’ contracts op« ` 
insurance, could not be legally claimed by her and this money. 
really appertained to the estate of Surendra Nath Sur and was. 
liable to be partitioned amongst his heirs. Fhe third- material 
defence taken by defendant No. r was that he never assumed. the. 
position. of a Karta i in the family and: never ‘managed the Ejmali: 
estate ; j On, thé other hand, it was’ Jitendra; the plaintif, -who got 
hold of ihe account papers, càásh and. ‘jewellery after'the -death-of 
the father and, it was he who collected ` the rents arid’ profits of ‘the 
joint estate, The entire liability fo account: was thus on the plaintiff 
and, shot on ‘defendant’ No. I who was "Literally turned ‘out of- the 


` 


house by Jitendra and his brothers `! 4 TDI ae 


The suif was heard by the Subordinate* Judge, third Gourt, 
Alipur,. aud by his judgment dated April "5, ro4r, -a preliminary 
decree for partition and accounts was passed ' by the léarned Judge. 
The findings arrived at by him on the points in controversy 
betyieen.the parties. are. as. follows’: :—(A) The two items of immov- 
able property géscribed in paragraphs (D) and (E) of- schedule A 
to the plaint ` which stood in the name of Amarendra were held 
to be his self-acquired properties. With regard to item (E) which 
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is the jalkar property, it was further held that the plaintiffs claim 
1945. in respect of the same was not entertainable in view of section 66 
'- Jitendra Nath Sur . Civil Procedure Code. The loan advanced to Surendra Nath Dutta 
on equitable mortgage was held to belong to Amarendra while in 
Amarenira Nach Sur. regard to the other loans and decree which were referred to in 
Mukherjea, F- — paragraphs (D), (G) and (H) of schedule D to the plaint, it was 
@eld that the money belongs to Surendra and not to defendant 

No. x. 

(B) :—Item (a) of schedule 2 of the written statement was 
admitted by the plaintiff at the close of the hearing of the suit 
to be the property of his father though the document was in his 

- name and it was found by the Court to be joint property and as. 
such it was held liable to partition. Item (b) was excluded from 
the suit as persons other thin those who were' parties to this suit 

were interested in it. Items (c) and (d) were found to be joint 
property. Regarding Items (e) to (i) which included pawned 
jewellery as well as furniture and stock in trade, the Court held « 
that these matters should be enquired into by an accounts Commis- 
sioner as it was not possible witbcut proper investigation of accounts 
to.ascertain the nature ard extent of these properties. As regards 
the sum of Rs. gooo due under the life insurance policies of 
Surendra, the Court found that the money was paid to Annapurna 
and no part of it was retained by Amarendra. Annapurna however 
88 a nominee under the policies was not legally entitled to the 
money which belonged to all the heirs of Surendra. It was held 
therefore that this money was available for partition amongst the 
co-owners. 

(C) :—On the question of liability to account, the Subordinate 
Judge was of opinion that the plaintiff Jitendra took possession of 
the account books, the ornaments, jewellery and the keys to the 
chest and almirahs after the death of Surendra. It was Jitendra 
who looked after the construction of premises No. 1/4B, Kanta 
Pukur Lane and realised rents from the tenants occupying -the 
various rented premises. "Amarendra was also found to have 
“made some collections, and he was held to have taken part 
in the Succession Certificate proceedings and the Sradh 
ceremony of Surendra along with the plaintiff. Both the plaintiff 

/ and the- defendant No. 1 were held liable for accounts in 

: respect of collections and disbursements made by each one of 
them. 

The preliminary decree was made by the Subordinate Judge on 

the basis of these findings, The plaintiff and defendant No. r' were 
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held entitled each to z/roth share of the properties found to be 
joint and Survey Commissioner was directed to be appointed for 
carrying onthe partition. It was further directed thata separate 
Commissioner would be appointed for taking accounts and investi- 
gating the matters relating to pawned jewellery and other things. 
Mentioned in the judgment. It is against this decree that the 
present appeal has been filed by the plaintiff and all the defendants 
except defendant No. 1. The defendant No. r has preferred 
a cross-dbjection attacking that part of the decree "oen is 
against him. 

Although only one T was filed by the plaintiff and 


defendants Nos. a to 14 jointly, there was separaterepresentation of . 


different sets of appellants at the’ hearing of the appeal. 
Mr. Gupta argued the appeal on behalf of defendants Nos. 4 to 
14, While Mr. Bhutnath Chatterjee appeared for the plaintiff and 
raised some special points on behalf of his client. Mr. Chandra 
Narayan Laik appearing for defendants Nos. 2 and 3 adopted the 
" arguments of Mr. Gupta and contended that his clients should hap 
been given separate allotments on partition. 

Mr. Gupta has contended in the first place that on the evidence 
in the record the Court below ought to have held that the two 
items of immovable property, namely, the jalkar Beri Bangor and 
premises No. 227B, Upper Circular Road, were acquired by 
Surendra Nath Sur with his own money in the Benami of defendant 
No. t and that the latter was not the sole owner of these properties. 


It was also argued that section 66 of the Civil Procedure Code did . 


not barthe plaintiffs suit so faras it related to the jalkar Beri 
Bangor. The second ground taken by Mr. Gupta relates to the 
‘sum of Rs. 2000 advanced on equitable mortgage to Surendra Nath 
Dutta. -It is said that the Court below while negativing the case of 
defendant No. r that the money lent, belonged to him erred in 
holding that this was an advancement by the father to the son for 
the benefit of thelattér. The third ground put forward by: Mr. 
Gupta is that the Court below is wrong in holding that the’sum‘of 
Rs, 9000 due under the life insurance- policies of Surendra could 
not. be legally claimed by Annapurna, his widow and he -has 
‘challenged also the findings of fact arrived at by the trial Judge 
that the money was actually paid to Annapurna. In the last place, 
Mr. Gupta has argued that the directions given by the learned 
judge as regards the taking of accounts are neither proper 
‘nor adequate and that the Subordinate judge was wrong in not 
‘allowing any share to the widow and not making any. provisions 
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for the maintenance and marriage expenses of the unmarried 
daughters. l 

On behalf of the plaintif appellant Mr. Chatterjee has taken 
two additional grounds: the first is that the sum of Rs. 1601 which 


_ the plaintiff obtained by assignment of an agreement for purchase of 


certain land should have been held to be his exclusive property 
and not liable to partition. The other ground is that the finding of 
the Court below that the plaintiff is guilty of misappropriating the 
pledged ornaments and jewellery is a baseless finding which is not 
supported by any evidence on the record. We will take up these 
points in their proper order. 

"The first point for consideration is whether the learned Judge 
was right in holding that the two items of immovatle property 
namely itemé (D) and (E) of schedule A to the plaint as well as 
the money advanced to Surendra Nath Dutta on equitable mort- 
gage which has been described in paragraph (G) of schedule C are 
the properties of Amarendra and not the joint properties of 
the parties. We will begin with the jalkar Beri Bangor in regard 
to which a considerable mass of evidence has been adduced by 
the parties. 

This property is a fishery of some value ime at Goberdaea 
in the District of Jessore. It was held by one Gunendra Krishna 
Mallik as a permanent tenant under Annada Prasanna Mukherjee of 
Gobardanga at a fixed rental of Rs. 615 a year. Gunendra had 
borrowed money from Surendra Nath Sur on certain promissory : 


notes and as security for the loan he pawned certain jewellery and 


ornaments with Surendra and had also deposited with him the title 
deeds of this Jalkar. On June rg, 1923, Surendra Nath Sur got-a 


decree for Rs. 15100 against Gunendra on the basis-of the promis- 


sory notes in the Original Side of this Court (Vide Exhibit 2). 
Annada Prasanna, the landlord of the Jalkar also got a decree for 
rent in respect of the Jalkar against Gunendra Krishna Mallik and 
in execution of the decree Gunendra’s interest in the fishery was 
put up to sale and it was purchased on the roth February 1924 by 
Amarendra, the defendant” No. 1, for the price of Rs. 5000. The 
sale certificate is Exhibit 1 in the suit. The main question for our 
consideration is whether Amarendra, the ostensible purchaser was 
the real purchaser or it was Surendra who purchased the property 
in the Benami of his son. Amarendra was about 22 years of .age 
at the time when the sale took place. The learned Subordinate 
Judge has laid stress on the fact that Amarendra was a motherless 


. child and it was not unnatural that Surendra had considerable 


\ 
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affection for him. This fact, in our: opinion, is not very material 
for our present purposes as the defendant did not attempt to make 
out any case of advancement by the father. As the sale certificate 
Stands in the name of Amarendra the Court is certainly bound 
to presume that he is the real owner of the property and the burden 
lies upon the plaintiff to rebut the presumption and show that the 
apparent state of affairs is not the real state. We will have to see 
whether the plaintiff has been able to discharge this burden satis- 
factorily. The plaintif attaches great "weight to the fact that 
Amarendra was a mere dependent of his father atthe time when 
the property was purchased ; he had no money of his own and 
consequently was not ina position to pay the sumof Rs. 5000 
which was the price of the ‘property. The case of Amarendra is 
that his mother had ornaments worth about Rs. 2 500 which he 
inherited on her death. These ornaments were sold and the gale 
proceeds were in the hands of his father and invested by him and 
with this money the property was purchased. That Amarendra’s 
mother had some ornaments can certainly be conceded. In fact, 
in the interrogatories served by the plaintiff upon defendant No. x 
one of the questions specifically put to the defendant was whether 
the ornaments belonging to the mother of the defendant were given 
over to the plaintiff's mother at the time of her marriage. B»joy 

'Néogi (D. W. 5) who is a relation of the parties has given in his 

‘evidence a list of ornaments which Amarendra’s mother had ; and 
another witnéss of ‘the defendant namely, Prafulla Sur (D. W. 4) 
says on oath that Surendra's first wife had ornaments of the value 
of Rs. 2000. It appears: that the father of Amarendra’s mother was 
once in affluent circumstances and the story that the lady had no 
ornaments given to her at the time of her marriage. cannot possibly 
be believed. Prafulla Sur says expressly that he personally knew 
that these. ornaments were sold and invested by Surendra and that 
the investment produced a good income which remained in the 
hands of Surendra till 1920. We agree with the Subordinate Judge, 
in holding that although Amarendra had not acquired any earning 
capacity in the year 1924 he had certainly some money which he 
inherited from'his mother. This money lay all along with his father 
who carried on a business in money lending and it was not improb- 
able in these éircumistances for Amarendra to have at his disposal 
& sum of Rs. 5000. There is absolute absence of any positive 
évidence coming from the plaintiff's side indicating the source from 
"which the purchase money came. The’ best thing for the plaintiff 
iwould' have been’ to produce the-account -papérs of Surendra whieh 
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would have thrown considerable light on this point. These however 
1945. - are not produced and the presumption being in favour of-defendant. 
Jitendra, Nath Sur No.'rand the circumstances and probabilities: not being - against 
‘such presumption we cannot say that the Court below was in error 
.in holding that the price of the Jalkar was paid out of the money 
. belonging to Amarendra. -Phanindra Nath. Bose, the solicitor of 
_ Surendra -who was examined as P. W. 8 says in his deposition that . 
he advised Suren Babu to purchase the Jalkar at the rent sale 
though he did not advise him to make the'purchase in the name. of 
„Amarendra. Itappears: from the evidence. that the surplus -sale 
proceeds amounting to about Rs. 3000 were lying to the credit 
„of Gunendra Mallick after satisfying the dues under the rent decree. 
_Gunendra _had in the meantime - been adjudged insolvent and his 
. properties -had ‘vested in the Official Assignee. We have in this 
case a letter from the Official Assignee (Exhibit 19) dated the 7th 
-March 1924, intimating to Surendra that he has no objection to the 
latter’s withdrawing .the surplus sale proceeds in part satisfaction of 
.his décree against Gunendra. : 
4, Mr. Gupta’s argument in substance is that’ though there is no 
. direct evidence adduced in this case to show that the consideration 
money was paid by Surendra yet the way in which the property was 
treated and rents paid and realised and the conduct of the landlord 
and of Surendra himself would prove beyond doubt that it was a 
‘case of Benami purchase. - Several rent receipts have.been filed in 
the case showing how.rents. were paid. to the zemindar of Gobar- 
„danga in regard to this Jalkar. They are Exhibit 5 series. In all 
r these rent receipts the name of Amarendra appears as the tenant 
but the rents were invariably paid . through Surendra and on two 
-occasions.the payments were made by cheques. -Regarding . reali- 
.gation of rents and profits of this Jalkar, the evidence is that 
^ Surendra used to hold khas baich regularly for the purpose of 
catching fish and on.such occasions he was’ usually though not 
. necessarily accompanied by Amarendra. The Jalkar was in charge 
ofa Gomasta named Rajendra Lal Mukherjee. ‘From the letters 
- addressed. by Rajendra to Surendra it appears that in all-matters 
relating to management of ‘this property the Gomasta acted accord- 
ing to the advice and: directions of Surendra. The  Chalans 
(Exhibit rr series) show that the realisations from the Jalkar used 
to be sent. direct to Surendra. - All these certainly indicate that the 
property was under the direct control and management of Surendra 
but they are not necessarily inconsistent. with -the view that 
. Amarendra was the owner ef the property but he being young nad 
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„in experienced and-himself remaining, under the care and control of - 


-his father _it was the father that was managing the property on-bis 
behalf.. Here again we have no evidence:*as‘to the -way in which 
the accounts of the Jalkar were kept. -Mr. Gupta in course of his 
arguments referred, to certain letters, written by the zemindar to 
Surendra Babu (Exhibits, r3a and 13d) which would show according 
‘to-him that Surendra and not Amarendra was treated as the real 
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tenant in.respect of the Jalkar by the superior landlord. There is ` 


mo doubt that Surendra used to do everything in-connection with: 


the Jalkar.and the zemindar it seems was very familiar with him 
and used to, write. to him in matters relating to. payment of rent and 
Other things. Such letters used to be addressed to Amarendra, also, 
(Vide Exhibits Br, B2, Bg-and Bs) and we cannot say that they-are 
all formal letters. It appears that there was an agreement between 
Surendra and the landlord. regarding .the removal of water-hyacinth 
from the fishery. ` The zemindar promised to contribute a sum of 
Rs. 500 towards the cost of removing water-hyacinath and on the 
gth May 1933.a sum of Rs, 200 was paid by the landlord by setting 
it off against. his claim for rent. in respect of the Jalkar. The 
agreement is embodied in Exhibit 27. which is the counterfoil rent 
receiptgránted by the Gobardanga estate regarding this sum of 
Ks. 200.: Surendra Nath Sur, it is said, gave a receipt also acknow- 
ledging. payment of. Rs. 200 out of the contribution of Rs. 500 
promised by the landlord. The receipt has. been produced as 
evidence in this‘case and has been marked Exhibit 38. There is 
a recital at the beginning of this document that it was -in respect of 
Jalkar Beri Bangor .carrying a Jama of Rs: 61s:recorded in the 
name of Amarendra Nath Sur, the son of Surendra Nath Sur.. On 


behalf of the plaintiff considerable stress was laid on this recital _ 


and it. was said that it amounteéd.to an assertion by Surendra him- 
Self that the Talkar, was his own property held.in the Benami of his 
own.' The learned Subordinate Judge after a good dealiof discus- 
sion came to the conclusion that this. document was fabricated: by 
or in the interest òf the plaintiff. -We.do not think that such 
inference is legitimate or proper. The fact that there was an agree- 
ment between . the Gobardanga: zemindar and. Surendra regarding 
thé.cost of removalof water-hyacinth is not at-all disputed. As a 
suni of Rs, 200 was paid by the zemindar by setting it off against 
his claims for rent itis quite natural that the zemindar must not 
only grant a rent receipt for the said-sum but the tenant also would 
give an acknowledgment in token of his having received a portion 
of the promised -contribution. : The. body: of the receipt iş 
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undoubtedly nòtʻin the handwriting of Surendra but the signature 
appears to be his, In'our opinion, the evidence on the record does 
not justify us in finding that the receipt is not a genuine one. 
But even though genuine -we do not think that it carries the plain- 
üff's case; very far. The fishery, as we have said already, was 


' entirely under the management and control of Surendra and it was 


‘he who figured . in all affairs connected with it. There is nothing 
unnaturalin his filling the receipt in acknowledgment of the pay- 
ment of Rs. 200 and the statement in the receipt that it was given 
‘in respect of Jalkar Beri Bangor recorded in the name of Amarendra 
‘does ‘not:in our opinion amount to an assertion by Surendra that it 
was his property held in the. Benami of his son. : It will be perti- 
nent.to point out that after the death of Surendra: there was à 
‘proceeding for taking-out succession.certificate and in this appli- 
cation for certificate. not only Amarendra but the plaintiff, his 


mother and the major brothers also joined. * Amarendra had to^ 


execute a security’ bond under orders of the Court and in.the 
affidavit containing the list of properties owned by his (Exhibit 16a) 
it is expressly stated that he was 16 annas owner of Beri Bangor and 
of premises No. 227B, Upper Circular Road. 'This statement was 
a clear and open assertion of his title in the presence of the plaintiff 
and the other brothers who were interested in the property. and 


. nobody it seems raised any objection to it. On the whole, it seems 


to us that the evidence that has been adduced by both sides-in this 
case is inconclusive and does not lead to any definite conclusion 
either one way orthe other. In these circumstances, the presump- 
tion that arises-in law in favour of defendant. No. r cannot be said 
tó'be rebutted and we cannot say that the decision of the com 
below is wrong. ` 

-ı t 'The.learned Subordinate judje has: further held "T SO far as 
the plaintiffs claim to Beri Bangor is concerned, the suit.is barred 
under. section 66 Civil Procedure Code. The propriety .of this 
decision ‘has :been challenged ` by Mr. Gupta on behalf of ‘the 
appellants. - Section 66 provides that no suit shall be maintained 


against a certified purchaser in an execution sale on the ground 


‘that the purchase was made on' behalf of the .plaintiff. It is con- 
ceded by Mr. Gupta that in view of later decisions on this ‘point 
it cannot-be maintained that -section 66 Civil Procedure Code is 
confined to-suits ‘for possession only. - He contends however! that 
the'section is-to.be construed strictly and it only applied where-the | 
plaintiff: in a-suit is bound- to aver: and'prove for the purpose of 
obtaining/relief' that the ‘defendant who is a certified purchaser is 
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his Benamdar. It is said -that in a suit for partition, this very Civ. 
“question could haye been raised by any of the defendants also. 1945. 
As the question of Benami purchase could have been raised in the Jitendra Nath Spr 
suit by the defendants other than Amarendra and in that event the y. 
: marendra Nath Sur, 
bar under section 66. Civil Procedure Code could not have been ' — 
invoked Mr. Gupta argues that section 66 Civil Procedure Code Mukherjea, 7. 
cannot be made applicable to. partition suits at all where everyone 
, Of the parties occupies the position of both plaintiff and defendant. 
On the side of the respondent it is argued that in the case before 
us the question has been raised by the plaintiff and not by the 
other defendants and it is not material at all to consider as to what 
the position would have been if the question had not been raised by 
the plaintiff. The point undoubtedly is of some importance afd 
requires careful consideration but as in the present case we have 
already held on evidence that the defendant No.1 is not the 
Benamdar, it is not at all necessary for us to express our opinion on 
this question of law. 
. We have now to consider whether in regard to premises 
"No. 327 B, Upper Circular Road, the learned Subordinate Judge 
was right in holding that Amarendra was the real owner and nota 
mere Benamdar of his father. This property is a small plot of 
. vacant land measuring a little over two cottas and is a part of a 
bigger plot having an area of 15 to 16 bighas. There was admittedly 
an agreement for purchase of the entire plot of 15 bighas by and 
between Surendra and the owners of the property ata price of - 
Rs. 1200 per cotta, and it is also proved that earnest money under 
this agreement of purchase was paid by Surendra to the vendor. 
From the deposition of Mr. P. Bose, the solicitor of Surendra we 
gather that the agreement fell through as the solicitor was not satis- 
fied with the title of the vendors. Mr. Bose says that although he ' 
did not advise Surendra to purchase this property because of the 
defective title he-asked him to approach Mr. N. K. Roy Choudhury, 
the solicitor of the vendors, if he wanted to complete the purchase. 
It is difficult to understand how approaching the vendors’ solicitor 
could improve the position if really there was defect in the title. 
Be that as it may, we find that on the 27th March 1931, only two 
-cottas and odd of land was sold by one of the proprietors and the 
price was only Rs. 600 a cotta. The Kobala stands in the name of 
Amarendra and Amarendra says that he purchased this property 
with his own money. Here again. we have got no direct evidence 
as to the source of the consideration money. The learned Sub- 
ordinate Judge has held that Amarendra got dowry at the time of 


€ rj ? - - 
260 - THE GALCUTTA LAW ‘JOURNAL. pac 198 


he 
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Cv his marriage amounting to-about Rs.4ooo and with this Bons ie " 
1945: made the purchase; Two of the defence witnesses namely, Prafulla” > 


Jitedra Nath Sary Sur (D: W. 4) dnd Manmatha Neogi testify to the fact that at the «— 
^ y time of Amarendra's. marriage he réceived a cash dowry of * 
ERN Rs. 2000 in addition to the ornaments which were presented to-his 
Mukherjea, F ^ Wife. There is -no reason to“ disbelieve this story and it was-not 
l impossible therefore for Amarèndra to purchase-this property out 
ofthe money which he received at the time of his marriage. - Thé 
Municipal bills and tax receipts are all in his name. The plot being 
a vacant plot no definite acts of possession were exercised by any: 
: body which might throw any light on thé question of ownership. 
Mr. Gupta lays stress ^on a letter written by Mr. N. K. Roy Chou- 
dhury dated the 28th February 1931: to Surendra Nath Sur telling 
the latter that he could erect -a boundary wall on the land at-his 
own cost and if necessary he could obtain police help in the mattef. 
It is difficult to say whether it refers to the bigger plot in regard 
to which there was this original agreement or to the smaller plot 
which was eventually purchased by- Amarendra. The circumstances 
relating to the erection of the boundary wall and the necessity of 
having police help in the matter have also not been cleared up by 
‘any evidence. Mr. N. K. Roy Choudhury is dead but nobody in 
-his officé has been examined on behalf of the plaintiff nor has his. 
day book been called for. On the other hand from the evidence of 
Mr. Phani Bhusan Bose, the plaintiffs solicitor, it can be gatheréd 
‘that after the cancellation of the Bainanama entered ‘into -by 
Surendra the latter got back the earnest money from the vendors 
and consequently it cannot be said that the earnest money paid: by 
Surendra constituted the whole or-any: part of the consideration for 
-which this property was purchased by Amarendra. As only 
Rs, 1300 was necessary for purchasing the property it is not improb- 
able that the purchase was really made by Amarendra--though’ he 
acted certainly under the advice of his father. As stated’-already, 
this is- one of the properties: which was stated in the affidavit 
‘(Exhibit 16 a) filed in the Succession Certificate proceeding to be 
‘the sole and exclusive property of Amarendra himself. Taking all 
‘these facts into consideration we-are of opinion th at with regard 
‘to this property also the plaintiff has’failed’ to rebut the. presump- 
- tion which is in favour of défendant No. r and- consequently ` the 
; decision of the Court below must be upheld: The first point raised 
- by Mr. Gupta is thus:decided against the appellants. X ud 
- The second point raised by Mr. Gupta relates to-the sum of 
--Rs. 20co which was lent to Surendra Dutta on equitable mortgage. 
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. The-léarned Subordinate Judge has held that thére is nó evidence TUNE 
to.show tliat Amarendra had any separate "fund of his Own-at the ' 1945. 


time when the money was advanced, but he holds nevertheless that Jitendra Nath Sur 
this amount was really an advance by the father for the benefit Of E EE 
Amarendra. This finding obviously cannot stand. There is no 
presumption of advancement 'in.this country and no case of 
&dvancement was sought to be made out by any evidence in this 
Case, - Mr. Chandra. Sekhar Sen, appearing: on behalf of the 
respondents, attempts to support the decision of the Subordinate 
Judge on the ground that Amarendra had money of his own by 
reason of the dowry- which he received-at the time of his marriage 
and it was not impossible for him to advance this money by way of 
loan'to Surendra Dutta, We do not think that we can accept this 
argument as sound. The case - was sought to be made that 
Amarendra purchased. the Circular Road property with the money 
obtained by him at the time of his marriage. As the sum was only 
Rs. 2000 certainly he had not sufficient surplus left, out of which 
this loan could be advanced: to Surendra Nath-Dutta. On the other 
hand, Amarendra admits in his- deposition that Surendra Dutta 
was in the habit of receiving loans from his father. In these 
circumstances, we think it must be held that this sum of Rs. 2000 
advanced to Surendra Nath Dutta was money belonging to Surendra 
Nath Sur and it was not the exclusive property of Amarendra. 

On the question of title to the sum of Rs. gooo'which was pay- 
able under the insurance policies on the life of Surendra, we are 
clearly of opinion that the decision of the Court below is not correct. , 
The learned Subordinate Judge is of opinion that the mere fact that 
& person has been made a nominee by the assured does not entitle 
him or her to receive the money as no trust is created in favour of . 
the nominee in such cases and he cannot sue on the contract. This 
was undoubtedly good law prior to the introduction of Act-III of 
1923. By that Act however the Married Women’s Property Act . 
has been amended and it has been made applicable to Hindus and 
some others in respect of policies effected after the first day of 
April 1923. It is conceded by Mr. Sen that the insurance policies 
in the present case were all taken after-the rst -April 1923 and 
consequently the nomination -being in favour'of the wife she would 
rank as a beneficiary and would be entitled to the policy money. 
Mr. Sen has fairly conceded that this must be the legal position and 
the lewned Judge was wrong in applying the law which would have 
been applicable had the policies bzen created -prior to 1923. Mr. 
Gupta further says that the evidence on the record is not sufficient 
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to show that the entire Sum of Rs. gooo was actually paid to Anna- 
purna., It appears that: the-Insurance Company gave one cheque 


to Annapurna for the entire ‘sum of Rs. gooo. This cheque was 
endorsed by Annapurna to Messrs. J. Sur and Co. and Fanindra 


Nath Sur who has been examined asa witness in this case says 


"that in lieu of this cheque the firm of J.Sur and Co. gave two 


bearer cheques in the name of Amarendra,- one for Rs. 5000 and 


the other for Rs. 4o00. Both these cheques, it is said, were cashed 


and the entire money paid to Annapurna by Amarendra in the 
presence of this witness. The plaintiff's story on the other hand 
is that*out of this Rs. gooo a-‘sum of Rs. 4000 was taken as a loan 
by Amarendra for the purpose of depositing the stamp in the 
Succession Certificate proceeding. The story of a loan is utterly 
unreliable and has been justly disbelieved by the learned Sub: 
ordidate Judge. It seems however that very soon after the cheque 
of Rs, 4000 was drawn by J. Sur and Co. in the name of Amarendra 
a sum of Rs. 3000 and odd was actually deposited in the Succes- 


. Sion Certificate proceeding. It may be that this sum was actually 


used for this purpose but we have no hesitation in holding that no 
part of it was retained by Amarendra and he is not- answerable for 


this money orany portion of it, to Annapurna. As the money 
.belonged to Annapurna alone, if she advanced it voluntarily for 


meeting the expenses of the Succession Certificate proceeding she 
might have a legitimate claim against all the heirs of her husband 


for the money that she might be proved to have actually advanced. 
. This is not a matter which arises for our consideration in the. present 
case and we necd not express any opinion on this point. We can 
-only say that we agree with the learned Subordinate Judge.in 


holding that no: part of this sum of Rs. 9ooo was retained by 
Amarendra and he is not in any way answerable for it. The sum 
of Rs. gooo certainly would not be treated as joint property and 
would not be available for partition- amongst the heirs of 
Surendra. 


It now remains for us to consider the last and the fourth point 


raised by Mr. Gupta. -We have no doubt in our mind that the 


directions regarding the taking of accounts are not quite adequate 
and it may be necessary for the commissioner of the parties to seek 
fuxher directions from the Court from time to time as the investi- 
gation proceeds. We may consider in this connection the.second 


„point raised by Mr. Chatterji on behalf of the plaintiff appellant. 


As has-been pointed out already the Subordinate Judge has ordered 
that the matter relating to pawned jewellery and ornaments would 
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be ‘investigated - by.the commissioner who Froud’ ‘be 'appointed-tó 
take accounts.” The learned Subordinate Judge : has in course of 
his judgment recorded: a finding that thé.pawned jewellery and 
ornaments have, been misappropriated by the plaintiff. In our 
opinion, the plaintiff is right -in ‘his submission that as the matter 
is still to be investigated- and as the. 6onimissioner has not looked 


into the‘accounts’as yet;-it is not "quite proper and certainly pre- ` 


mature to say ‘that the plaintiff himself has been guilty of misappro- 
priating all or any of the ornaments. There is evidence on the 
record to show that some ‘at least of the pledged jewellery were 
given by Surendra ‘as presents to his wifé Annapurna. In our 
opinion, the entire thing will be open for consideration by the 
commissioner and the- Judge’ should record his findings on this 
point after the commissionér’s report is received and considered 
and the parties are given the opportunity to say what they have got 
to say on this point. It is conceded by the learned lawyers 
appearing for all the parties that the directions given by the Sub” 
ordinate Judge: regafding the partition of the joint properties are 
defective and to-sgme extent erroneous. 
learned Subordimate Judge should have allotted 1/roth share of 
the joint properties to Amarendra and then directed -that the 
remaining 9/roth should be divided equally -amongst the other nine 
sons and the mother Annapurna - herself. The. Subordinate Judge 
was wrong in thinking that Annapurna was not entitled to a share 
and it was wrong also in allowing -the plaintiff a 1/roth share of 
the entire property. It is also necessary we think- that proper: 


directions should be given regarding the maintenance allowances. 


and the -marriage expenses of the four unmarried daughters. But 
these things, as conceded by Mr. Gupta, should more properly be 
embodied in the final decree when the value of the total assets 
would-be known and the accounts properly investigated. 

. The next thing that we have got -to consider is the first ground 
raised by Mr. Chatterji on behalf of the plaintiff and this relates. 
to the sum of Rs. 1601 which the plaintiff obtained by assigning an 
dgreement of purchase which he had entered into with certain. 
.véndors in respect of a- plot of land -in Calcutta and for which 
earnest money to the éxtent of Rs. ror only was paid by bim. 
We think the Subordinate Judge, had rio materials before him to 
hold that Jitendra, the plaintiff, could not have procured this sum 
. of Rs. tot which was paid . as ‘earnest - money for this agreement, 
-This little sum he could have even collected out of the allowances 
‘which he réceived by working as an apprentice ih the’ firm of 
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J. Sur and Co. Mr. C. S. Sen, appearing for the respondent has not 
really contested this point and in our opinion the sum of Rs. 160r: 
should be regarded as the exclusive property of the plaintiff and 
it would not be brought into the hotchpot and treated as joint: 
property of the parties. The appeal is thus disposed of.  :*.. : 
"The cross-objections, we think,are without any substance.: They 
relate to the two items of loan and one decme specified: in 
paragraphs (D), (G)and (H) of Schedule D of the plaint, with regard , 
to which the exclusive title of Amarendra has been .negatived by; 
the Court below. As has been said already, there is no evidence 
to show that Amarendra had.any separate fund of his own save and. 
except the ornaments of his mother and the money which he 


- received at the time of his marriage and consequently it cannot be 


held that the monies which were advanced on the Bromma notes 
mentioned above really belonged to him. 
-. The result therefore is that the cross- beco are dismissed 
and the appeal is allowed in part. The preliminary decree made by 
the Court below is modified i in the following manner :— 


t. Thesum of Rs. goco paid under the insurance policies of 
Surendra should not be treated as joint property and would not be 
liable for partition. This would be taken to be the property of 
Annapurna Sur and in valuing the share which is to be allotted 
to her. this sum as well as any other s£rid&an property she might 
haye got should be taken into consideration. 

-- 2. The sum of Rs, t6or which the plaintiff obtained by assign- - 
ing his agreement of purchase should be treated as his own exclusive 
property and would not be liable for partition. i = 


3. The loan advanced to Surendra Nath Dutta on equitable 
mortgage shall be treated as joint Property of the parties and will 
be available for partition. The defendant No. r will have only 
the two immovable properties, ' namely, premises No. 227B, Upper ` 
Circular Road and the Jalkar Beri Bangor, as his selF'acquisitions 
and they will not be partitioned.. : 


4. Specific allotments should be given not only to the plaintiff 
and defendant No. r but also, to defendants Nos. a to ro. Provi-. 
sions for the marriage expenses of the daughters and also for their 
maintenance will be made after the commissioner 's report is. receiv- 
ed and will be embodied in the final decree. 

5. The parties as well as the commissioner for accounts will 
have the liberty to apply to the. Court for directions from time to 
time as the. examination of accounts proceeds and the finding of 
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the -Gourt below that the plaintiff ae e the orna- Cm. 
' ments"will remain open. v 1945. 

6. We make no order ‘as to costs'of hearing of this appeal. Jitendra Nath Sur. 
The entire r book costs in this appeal have been advanced by 
the ie DRM No. ro. We direct that these costs will be Amarendra iE Sur. 
apportioned amongst the co-sharers according to their respective ^ Muterjea, y. 
Shares, 

7; The Receiver already. ‘appointed will continue to be. in 
possession till the final decree is made, and the Court below will 
be at liberty to direct the Receiver to pày certain sums of money 
from time tó time as may be necessary for the maintenance of 
the co- sharers including the mother as well as of the unmarried 
daughters. 


Ellis, J. :—I agree. : 
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^. The second part of Seales 4-A(c) of the Indian Income Tax Act in:so far as ' 
the Legislature authorising the inclusion of income arising out of British 
India is not.w/tra vires the Indian Legislature, - M05 


^ The provision in second: part of section 4-A(c) of the Indian incon Tax; 
"Act is not extra-territorial in its operation. Even if they were in any measure. 
extra territorial in their effect, that is not a ground for holding pee to be 
ulira vires thè Indian Legislatore : 


^ QR 


Governor-General in Council v. The Raleigh Investment aa a Limited 
(1) followed, : 


The amendment of the Indian Income-tax Act in 1939 neede the test 
of residence in British India is nota device to give the Indian Legislature a, 
jurisdiction which it would not otherwise possess. It is only a machinery. 
‘provision which was adopted asa convenient mode of extending it to this’ 
class of assessees a particular set of provisions contained in the Act for the 
calculation of their assessable income, The objection, if any, -must be to‘the 
imposition of the liability itself and not to the manner in which the provisions 
imposing such liability have been drafted. oe 


The imposition and assessment of income tax must vary according to the 
exigencies of public finance in Indla and the methods of doing business found 


‘to prevail in this country. If the conditions of to-day require or justify other 


methods of taxation, there is no warrant for saying that the state here could 


"only adopt the methods prevailing in England. 


The mere fact of accrual of income abroad is not conclusive and when the 
cases refer in justification of such taxation, to the protection which a person 
enjoys by his residence in a particular country, the benefit of that protection 
is not limited to the income accrued or received in that country. 


Once any connection with a particular state is shown, it creates a nexus 
between the state and the individual, so as to make that individual subject to 
the taxing power of the state: Governor-General in Council*v, The Raleigh 
Investment Company Limited (1). : ` 


. The Indian Income-tax Act does not contemplate an objection as to the 
place of assessment being raised on an appeal against the assessment after 
the assessment has been made. The fact that the Appellate Tribunal thought 
fit to allow the question to be raised and even included it in Reference to the 
High Court cannot alter the logal position, 


Where the Partnership Deed shows that the gentleman named therein shall 
carry On business in partnership as merchants and commission agents and 
reserves extensive powers to the appellants in respect of the business, the 
appellants though sleeping partners are still said to be carrying on business 
there: within the meaning of section 64(5)-of the Indian Income-tax Act : 
Observations of Lord Parker in Mitchell, v. Egyptian xd Limited (2) 
€ 


ri 0) [1944] F. C. R. a29. . IDEE des 
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VOL. fg] ' ss FEDERAL COURT. 
"Federal Case No. LV of 1943. YT ies i Mit 
Mr F. T Coltman, (Senior Advocate, Federal : Court) (Ar. 


“969 
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1945. 


Wanubhai K. ‘Desai, Advocate, Federal Court with him) and ‘Sir “Wallace “Brothegy 


Tamsheiji Kanga, Advocate, High Court, Bombay, MUN 5 "Mr. 
B. Banerji, Agent for the APP Anis : 


Mr. M. C. Setaload ( Senior Advocate, Federal Court) (Mr..G 
N. Joshi, Advocate, Federal Court with him) instructed by Mr. K. Y 
Bhandarkar, Agent, for the Respondent. 


_ The judgment of the Court was delivered by. 


Spens, C. J. :—This islan appeal from the inueni of-a 
Division Bench of -the Bombay High Court ona reference under 
section 66 of the Indian Income-tax Act. The High Court granted 
& certificate under section 205 of the Constitution Act, because the 
main question raised by the reference related to the validity 
of sections 4-A (c) and 4(1) (b) (ii) of the Incomé-tax ‘Act. 
No- objection- has been taken to the elena of this 
appeal: ` : iJ 

. The reference arose out of the assessment of the ‘appellant 
company to income-tax for the year 1939-40, the accounting year 
being 1938-39. It is common ground that during the accounting 
year the appellant company had an income of over 17 lakhs from 
British India and over 734 lakhs from without British India. Under 
section 4 (1) (b) of the Income-tax Act, the “total income” iin 
respect of which any person is assessable for any year is calcülated 
in different ways according as the person is “resident in British 
_ India” or “ not resident in British India”. If the person is resident 
in British India, the total income includes not only income, profits 
and gains actually accrued or deemed to accrue in British India but 
also income accruing or arising to him without British India during 
the year.’ Residence in India for:the purpose of the Act is defined 
in section-4-A, which is one of the sections introduced into the 
Income-tax Act by the legislation of 1939. Clause (a) of the section 
defines “residence” with reference to individuals, clause (b) with 
reference to undivided families, firms and other associations of 
persons, and clause (c) with reference: to companies. As the 
appellant isa company, this is the clause relevant to the present 
case: It provides two tests—(r) whether the control and manage- 
ment of the affairs of the company. is situated- wholly in British 
India; or (2): whether its income arising in-British India in the year 
in question.exceeds its income arising without British India in that 
year. The appellant company does ‘not satisfy the first test; 
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because the control and management of -its affairs is said to be in 
the. United Kingdom. It however holds a 14/32 share in the firm of 
Messrs. Wallace and Comp ny carrying on business in- Bombay. 
The other partners, as per the partnership deed ‘of 1935, were seven 
individuals therein named. The income of 17 lakhs. and odd 
derived by the appellant from British India was made up ot the four 


following items :— 


Spens C. F. 


, British India ; and 


' (1) Rs. 8,76,266 being its share in the profit of Messrs. Wallace 


and Company ; 
(a) Rs, 18,197, being its share of dividends and interests received 


.from that firm ; E c a LE ra 


(3) Rs; 8,59,428, dividends received from other investments in 
(4) Rs. 31,940, interest from other, investments in British India: 
` As this income admittedly. exceeded the appellant’s income from 

without British India (which was only about 734 lakhs) the Income- 

tax authorities treated the case as one falling under the second part 
of S. 4-A(c) and as a consequence they applied S. 4(1) (b) of the-Act, 
with the result that tax has been assessed on.the ee total 
income of over. 25 lakhs, — che. PRI de 
The appellant objected to the inclusion in. the assessment of its 
income from without British India and contended that the provisions 
of the Indian Income-tax Act were ultra vires the Indian Legislature 
in so far as they ‘authorised.the inclusion of such income in the 
assessment.. This is the. principal question in the case and forms 
question. No. (2) ir the reference. The first -question is. nothing 
more than an application ‘to the facts of the ^case:of the answer to 
the second question; it does not require separate discussion. "The 
third question in the reference has nosubstance.and it was admitted 
betore us that the amended provision was applicable -to the assess- 
ment in question, because 1939-40 was the assessment -year though 
the figures have to be taken from the income for 1938-39. - One 
other question in the reference, . question No. (4); .raises'a question 
of procedure, to which it will be:convenient to refer later... 
Before the High Court.and in the grounds of -appeal to this 

Court, a grievance seems_to have been made: that certain other 

questions should also have been raised, so as to bring out clearly 

the points in dispute between the parties.- During ‘the arguments 


- before us, it was conceded by counsel for the appellant that all that 


he desired to put forward on behalf of the appellant could be urged 
on the basis of the questions as they now stand. Itis therefore 
unnecessary to refer further to this complaint. $ 
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' Relying On “some * Jt the ` decisions inferpreting "thé word ES 
aiae ne the ‘ English ;Income-tax- Act; counsel'fór the ` 1945. 


` âppellant contended that tlie-second of the fests adopted’ i in'S, 4-A(c) Wallace Brothers &- 


of the Índiàri Income-tax Act-was wholly- artificial and ‘unwarranted . ; Co., E 
by established principles and that it had -been so framed Only.asa Thé Commisioned Q 
device to give the Indian Legislature: a jurisdiction which: ‘it would “Income tax, Bombay, 


Sind and | Baluchistan. 
hot otherwise-possess. The appellant company; it/was- said, did not: 
“reside” here in any of ‘the known senses of the term, .and'as its ` Spens, C. E 


income from without British India did‘not- ex Aypothesi accrue here 
and it was not brought here, it was -urged that it^ was ‘beyond the 
power of the Indian Legislature to impose a‘ tax’ on that income. 
It was argued -that the Legislature - could only tax persons residént 
here or income accrued, dué or received here, and that any' attempt 
io go further would make the Act illegally extra-territorial in its 
operation. - It was-contended on behalf of.the respondent that even 
according to. the English decisions, the -definition of “ residence’ 2 
in respect of a company was: to a‘certain ‘extent artificial and that 
it was- open to the’ Legislature to’ adopt -whatever definition it 
thought fit. -If the matter had stood on-S. 4-A (c) alone, this would 
undoubtedly be so. But S. 4-A (c) is only a step towards the 
introduction of the measure of taxation laid down in S. 4(1).(b) and 
though- each"of these provisions 'taken by itself may be- -unobjection- 
able, their cómbined operation is undoubtedly to assess the appel- 
lant to tax in. respect of all its income from without British 
India. Counsel for the respondent conceded that it is from this 
point of view that-the validity of the provision must be judged. But 
lie-máintained-that even on “this basis the objection- to the validity 
of the law was untenable) ) because the impugned provisions. were 
not réally extra-territorial ‘in théir operation, and (2) -because the 
extra-territorial operation, even if therẹ ` was any, wag no ground for 
the invalidation of the Provisions. ZI AL 


We agree with the respondent's ‘contention that the mere , fact 
that the Indian Legislature has adopted a test of “ residence n 
different from that obtaining in England: is not by itself of much 
consequence. The course of decisions in England has attérüpted to 


‘give effect to what was conceived to be the policy of the English 


Income tax law, in the light of the changing conditions and methods 
of carrying on business there. These decisions were partly based 
upon certain clauses in the English Aċt which limited thé signi- 
ficance of thə word “residence” in that Act, and gave i some guide i in 
considering whether a person did or did not come within the words 
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“residing” in the United Kingdom. (Vide: Attorney-General v. 
Alexander (1). Reference has no doubt been made now and then 
to grounds on which that system of taxation could be justified, as 
for instance when it was said that a person resident in England or 
carrying on business in England enjoyed the benefit of the security 
and. protection afforded to him by the State in England and that it 
was therefore- not unreasonable to bring even his foreign income 
into account in assessing him to income-tax. But considerations. 
like these cannot, be erected into a rule of law limiting the taxing 
power of the State to those particular cases. 

We cannot accede to the argument that the amendment of the 
Indian Income-tax Act in 1939 introduced the test now in question 
merely asa device to give the Indian Legislature a jurisdiction 


which it would not otherwise possess. It was only a machinery 


provision which was adopted as a convenient mode of extending to 
this class of assessees a particular set of provisions contained in the 
Act for the calculation of their assessable income. The objection, 
if any, must be to the imposition of the liability itself and not to the 
manner in which the provisions imposing such liability have been 
drafted. 

-Relying upon certain observations in Croft v. Dunphy (2) 
counsel for the appellant contended that the powers conferred on 
the Indian Legislature by the Constitution Act must be interpreted 
in the light of the prevailing “ legislative practice " in England. It: 
may be that any particular expression used in a Parliamentary 
enactment relating to the constitution of a subordinate legislature 
will carry_the connotation which by well-established usage it has 
acquired in English law or politics ; and it may also be that if certain 
powers have long been understood in England to be incidental to 
or associated with certain other powers, words conferring the one 
will be understood as carrying the other as well. But we cannot 
interpret the observations in Croft v. Dunphy (2) as implying that 
the Indian Legislature must frame its income-tax legislation on the 
same lines or on the same bases as have been adopted or found 
convenient in England. The imposition and assessment of the tax 
must necessarily vary according to the exigencies of Public Finance 
here and the methods of doing business found to prevail in this - 
country., Even as regards persons resident in this country, the 
Indian Legislature did not, till very recently, think it rons or 

- a) L. R. 10 Ex, 32. 

(2) [1933] A. C. 156. 
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find it necessary to take their income from without British India 
into account, -in assessing them to income-tax, except to the extent 
to which such income had been brought into this country. If the 
conditions of today require or justify other methods of taxation, we 
see no warrant for holding that the State here could ony adopt 
the méthods prevailing i in England. : 

As regards the contention that the impugned provisions are 
extra-territorial in their operation and accordingly beyond the 
. Powers of the Indian Legislature, we are of the opinion that taking 
the scheme as a whole they are not in their operation extra-territorial 
in the strict legal sense of that term: The Legislature has not 
attempted to-regulate, -punish or directly deal with any -act done 
beyond the territorial limits of British India ner does it Seek to 
impose a liability on property situate outside -its jurisdiction, lt 
Was conceded on behalf of the appellant that when a person is 
resident in British India any legislation which brings his foreign 
income into account in assessing him to income-tax will not be extra- 
territorial. This illustration establishes (1) that- the mere- fact of 
the accrual of the income abroad is not conclusive, and (2) that when 
the'cases refer in: justification of such taxation, to the protection 
which a person :enjoys by his residence ina particular country, the 
benefit of that protection is not limited -to the income accrued or 
received in that country. Where the connection of the assessee with 
a particular country is not founded upon residence but arises out of 
business operations, it may be a question of degree-whether the con- 
nection is slender or intimate, but it can nonetheless be as factual a 
connection 4S a connection based on residence. Many systems of 
law have enacted that if a person resides in & country for six months, 
he must be deemed to be “resident ” there for- -purposes of: income- 
tax though during the rest of the year he might have resided else: 
where, A person who receives a substantial business income from a 
country may well be regarded as receiving the protection of its laws 
and administration in the same degree asa person who resides theré 
Or.carries on business there; and if a person resident in a country 
for six months can be taxed even in respect of his foreign income 
earned, it may be, during the remaining six months, it is - difficult 
to see anything inherently objectionable in adopting the same basis 
when a person derives more than half his total income from business 
in a particular country. It is the erson who is subjected to taxation 
in either case and his connection with the taxing country is as sub- 
stantial in the one case as in the other, to warrant both cases -being 
treated alike. 
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F.C Decisions of the English Courts afford little guidance on this 
1045; question, in view of the difference in the scheme of taxation between 
l Wallace, ‘Brothers & the two countries, But some of the Australian decisions to which 
Có., Ltd. reference has been made in the judgment of this Court in Governor 

; 


_ The Commissioner of General in Council v. The Raleigh Investment Co., Lid. (1) afford 
^ Sinden eden some guidance. The facts in the Raleigh Investment Co. case (1) were 
C00 7 0 7 7 no doubt different and the decision was based on the ground that 
S dod F. he source of the income there was British Indian. But this Court 
UE -there adopted the principle laid down in the Australian "decisions 
MUS -that once "any connection" with a particular State is shown, it 
. | «creates à nexus between the State and the individual, so as to make 
that individual subject to the taxing power of that State. The provi- 
sion in the impugned clause that the company willbe regarded.as 
resident in British India only when its British Indian income exceeds 
its income arising without British Indià, ensures that the connection 
between the assessee and the State is real and not illusory. Observa- 
tions like those in Commissioner of Taxes v. Union Trustee Company 
"ef Australian (a) do not bear -upon the present case, because on a 
. . construction of the relevant statute their Lordships there found 
that the fact on which territorial ‘jurisdiction was founded by that 
statute was not the personal- residence of the tax-payer but the 
*Jocal situation of the source of income”. We are accordingly of the 
opinion that the impugned provisions of the Indian Income-tax Act 
cannot be held to be extra-territorial in their operation: d 
The second contention urged on behalf of the respondent that 
S even if these provisions are in-any measure extra-territotial in their 
effect,that is not a ground for holding them to be ultra vires the 
Indian Legislature is supported by the decision of this Court in the 
Raleigh Investment Company case (1). We have nothing to add to 
the reasons there set out in support of that conclusion. 5 7x. 
. The fourth question in the reference raises 2 question.of proce- 
dure, fg., the- jurisdiction of the particular officer to assess the: 
appellant. . Section 64 of the Act provides that where an assessee: 
carries, on @ business at-any place he shall be: assessed: by<the 
Income-tax Officer of the area in which that place. is . situated and 
that in all other cases an assessee shall be assessed by the Income: - 
tax Officer of the area in which he resides. The. High: Court thought 
that the answer to question No. (4) was plain. "The assessee" itsaid 
“hag been found to; be a partner, in the firm of Wallace 'and Com- 
pany.and the assessment, was: made by the Income-tax Officer for the 
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area-in;which. Wallace.‘and Company carry on busines”. Asthe . F. C. 
point has been pressed-before us, it is. necessary Sip with itin ^ 1945 
some more detail. - por - T ^ QU 


.*- Wallace Brothers & 
: The following are the facts materal to this oeo -On the, Co, Ltd.. 


s January, 1940, Wallace and, Company acting on. behalf of The Coamo of 
Wallace Brothers and Co., Ltd., filed. the usual return.of income, Sind and Balochistan 
(page so of the. paper-bóók). This. was drawn up in accordance 

with. the pre-existing practice. But as S. 4-A (c)'had . come into: Spans; C. 7. 
operation by.that time, tbe Income-tax Officer, Companies Circle, 

by letter dated the 7th February, 1940, called for a statement of 

the total income of Wallace Brothers and Co., Ltd., “to enable me 

to determine whether the company is resident or non-resident as 

per “séction. 4-A (c) of the Income-tax Amendment .Act,' 1939”, 

(page 53 of the paper-book). By letter dated the 2oth ~February, 

1940, Wallace and- Company took exception to this view and stated 

that they had ‘no copy of. the profit and loss account of Wallace 

Brothers ahd Co., Ltd. ; when the Income-tax Officer insisted on 

having-the information, they re-submitted the. return. of: Wallacé 

Brothers and Co., Ltd., reiterating their contention as.to the non- 

liability ;of the ‘income arising outside . British . India. of Wallace 

Brothers and: Co., Ltd., but they :added, '*to'comply with your 

request we enclose -copy of the balànce-sheet and.profit.and loss 

account of Wallace -Brothers and Co.,.Ltd., forthe year ended 

31st. July 1938, but-we do so :under protest- and without admitting 

in any, way. a.liability -to taxation on.the world income", (page 56 

of the paper-book). -It is on the materials thus furnished that one 

Mr. Singh who-was then Additional Income-tax: Officer, Companies 

Gircle, made the, Assessment . Order dated:the rath: February, 194r, 

(page 15 of the paper-book). The assessee is there shown as Wallace 

Brothets and Co., Ltd. through Messrs’ ‘Wallace-and Company, 

9, Wallace Street, Bombay, and it is-.treated as a. “resident 

company". "Against: this orler, .there was an appeal to:the 

Appellate- Assistant Commissioner signed by Wallace and Company É 

as agents, tinder.S. 43,. of Wallace Brothers ànd. Co, <Ltd., (page 

23), and as that officer confirmed the assessment, there was a further - 
appeal to the Appellate Tribunal. The objection of non-compliance 

with S., 64 .was- for- the» first , time”. raised before::the Appellate 

Tribunal, (see page 27). That Tribunal. was of .the .opinion .that 
the-assessment was in conformity. -with both” clauses (1) and (ay of * 

S. 64, because the assessee .company~ was carrying. on-business'in 

Bombay as a partner in Messrs. Wallace and - Company-and was also 

by. reason of S. 4-A (c) deemed to be resident in Bombay, «^ --,.7 


J 
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F. e. z- As regards the ground of’ residence in Bombay, counsel for the 

1945, appellant rightly pointed out that-according to S. 4-A(c) the question 
Wallace: "Brothers & of residence must be determined with reference to each year and 
si Ltd: — that the finding of residence during 1938-39 would not warrant the 


The a AERE EREE of assumption that when the proceedings for assessment were started 


eps c qa ' early in 1940, the appellant company was resident in Bombay. 1f 


— this.question becomes material, it may be necessary to ascertain- 
NER f. whether in r940 the appellant: company could be deemed to have 
been resident in Bombay. with oi ranee to the OMNES required 
: by S. 4-À (c). E » 


It however seems to us open to serious doubt whether the 
appellant is entitled to raise this question at all and whether it is 
really a: matter for decision by the Court. Clause (3) of S64 


provides that .any question. as to the place of assessment shall be 


"T determined by the Commissioner or by the Central Board of Reve- 
nue, The third proviso to the clause enacts that if the place of 
assessment is called sin question by the assessee, the Income-tax 
Officer shall, i£ not satisfied with the correctness Of the claim, tefér 
the matter for.determination under this sub-section before agsess- 
ment is made. These provisions clearly indicate that the matter is 
-more-one of administrative Convenience than of jurisdiction and that. 
in any event it is not one for adjudication by the Court. The second 
proviso to clause (3) further enacts that the place of assessméft 


shall not be called. in question by. an assessee ifhe has mad&a - 


return in response to the notice under sub-section (1) of S. 22, or if 
he has not made such a return, it shall not be called in question 
after the expiry of the time allowed. ‘by the notice for the making of 

a return. This confirms us in the view that the scheme of the Act 
does not contémplate -an objection as tothe place of assessment 
being raised on an appeal against the assessment after the : 858638- 
ment has been made. As we have- already pointed out, the-objec- 
tion was not raised in the present. case even before the Appellate 
Income-tax Officer but only before the Appellate Tribunal The 
fact that the Tribunal nevertheless: thought fit to allow the question 

p to.be raised and-even included it in the reference to the High Court 
-cannot alter the legal position, ^ — a a 
We however proceed to deal with the objection on its merits 
Counsel forthe respondent alternatively sought to bring thé case 

~ -under clause (5) of S: 64 and for this purpose he wished to refer to 
an order of the .Commissioner.of Income-tax assigning this parti- 
cular assessment -case to.that particular officer. Counsel for. the 
appellant objected to this ducument ‘being used at- this stage asit 
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was not relied on before the High Court or before the Appellate - 
Tribunal. The whole procedure as to the raising of this objection 
has been irregular but we prefer to leave that document alone. 
We concur in the view taken by the High Court that the appellant 
company has been carrying on business in Bombay and that the 
assessment was therefore rightly made under clause (1) of S. 64 
Clause (r) of the Partnership Deed relatiny ng to Wallace and 
Company provides that Wallace Brothers and Co., Ltd., and seven 
other gentlemen therein named shall carry on business in partner- 
ship as merchants and commission agents at Bombay. ‘The deed 
reserves extensive powers to Wallace Brothers and Co., Ltd., in 
respect of the business. Nothing has been adduced to show that 
in spite of these recitals and these powers, Wallace Brothers and 
Co., Ltd., as one of the partners cannot be regarded as crrying on 
the,business, The appellant stated that it was only a sleeping 
partner and.this is repeated in the reference as wellas in the 
judgment of the High Court. With reference to this statement 
counsel for the appellant drew our attention to certain observations 
of Lord Parker in Mitchell v. Egyptian Hotels Limited (1. They 
were made by. way of explanation of the decision in Colguhoun v. 
Brooks (a) and they would only show that the appellant company, 
ifit was only a sleeping partner jn Wallace and Company of 
Bombay, could not be regarded as carrying on that business in ¢hs 
United Kingdom. 
The appeal fails and i is dioses. with costs. 
. Leave to appeal to His Majesty in Council granted. 


A. T. M. _ Appeal dismissed ; 
zu DS Leave to appeal to P. C. granted, ` 
(1) [1915] A. C. 1022 (1037). 2 l 
(2) 4 App. Cas, 493. 





Present: Sir Patrick Spens, Knight Chief Justice 
l Mr. Justice S. Varadachariar and Mr, pnus 
Zafrulla Khan. 
SURAJ PARKASH- 
v. 
THE KING-EMPEROR. 
(Ox. APPEAL FROM THE HIGH COURT OF JUDICATURE 
ÁT LAHORE ] 


Sanction—Constitution Act, , section 270—Section 408 or section 409, Indian 
Penal Code (Act XLV of 1860)—Proceedings, if valid without consent, 
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1945. 
d » 
Wallace Brothers & 
Co., Ltd. 


V. o 
The Commissioner of 
Income-tax, Bombay, 
Sind and alnchistan; 


Spens, C C.F. 
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E EE. : ~ Offence under sectio 408 (Criminal Breach ‘of Trust by a- Clerk € or Servant), 
E 1945: E pe section ,409 (Criminal .Breaeh of Trust by a Publio: S&váht. or by. Banker, ; 
p T. Merchant, or Agent), Indian Penal, Code, 1s not one "in^ "respect: «of. which the, 
~ Suraj Barkast a protection | of section 270, ot. the. Government. of India Act" 1935. can ‘be ` 
The King-Emperor. -claimed? ^ 705 70577 2 Ex Aw 
d Ears: 7 a Hori Ram Singh, y. The Crown (1): | l | E mS SA nce E 
Ee su bec, " ! Section ag of the «aid Act, which reqüires that if proceedings be instituted, 
K3 ^ E mU “before sanction under the ‘section is obtained, such proceedings are wholly told" 
i ee and new Broctedings à must be instituted ‘after the sanction’ ls obia SaR to be" 
l _ Beretly observed. ` dac n a Tea -S S assi an 


er: 


` jredéral. Court Criminal ‘Appeal No. XIII of 1944. BSE Te E 


2, > 


roe 


(Sardar Raghbir. ‘Singh, - Advocate, Federal Court, instructed by 


Mr. Ranjit Singh. Narula, Agent, for Appellant. - m vapor T 


a Sir. Brojendra , Mitter, Advocate-General - of . adi (à Mr. 2 A: KE 
_ Bose, Advocate, Federal Court, with him) instructed by Afr. K.Y: 
"s Bhandarkar, Agent... Mr. R:-C. Soniy: Advocate; Federal Court; 
instructed by Afr. Tarachand Brifmokanial, i dud for Respondént, 


- Thé judgment ofthe Court was. delivered by- - KEST ee iei 
l (s z Şpon, C. J; i—In this: appeal it’ has been submitted- that ‘the 
Fannary, 19.. “appeal should: be-dismissed on the ground that ~ lider ‘Or XVII, 
PUEROS Rz, db was "presented out of time. It has alsa: been- questioned ~ 
So g NU the order appealed against. i8 ^a. final order- within-thé 
- «5^  , * “leaning of "those-words int-S+-205(r) of ‘the Government: of: Indis | 
Ecc TAct, 1935: We do not propose ' to-deal with: -either’ of those points, 
AE for in any event in 6ur-judgment the offence under’S.- 408. or S: 409. 
of the Indian Penal Code with which ‘the ‘appellant -is - charged i is 
* not. one in respect. of: which the protection of section, :27o of 
DUET the. Government. of. India. Act; .1935,- can "be. claimed:—(See `- 
-o > 7 Hori Ram Singh V. Lhe Croton (1 ). The appeal | is accordingly 
l ^ - dismissed. ` ` | i me eg eae 
We would > however take: this opportunity ` of saying that in 
cases to which S. 270 of the Constitution Act applies, the words of ~ 
the section in our view. require that if proceedings be. ‘instituted 
before sanction.under thé’ section is obtained, -uch procéedings are 
_wholly void and new proceedings” must be instituted after the 


Sere sanction is obtained. ‘Unless this view, is strictly obsefved, the 
| +h >. protection intended by the section would e liable to become in 
SOS a, practice seriously reduced. - a d T 
eeu Ye © ON erg tke rae. an Tach Das “ee ee i ae 
—4 . A T. M. . * $2 oW ` -Appeal dismissed. 
l (04099 F- CR i ya C.L ], 340, JACI 
| - 7*4 ` m t Es i. ee t E 
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Acceptance, subsequent, of money by vendor if an act of disposal —Handing 
over of delivery order before acceptance of. money—Property in goods, 


if passes ; sea Defence of India Act |, /. . i de eee 
Accessory Or incidental | powers are implied with e of legislative power ; 
see Reference č . MET ses 
Accrual of income;abroad_—Taxatioa—Protestion to person for his retis 
` — ina particular country ; see Ultra vires T sd 
Accused induced complainant to make statement —"Person i in sees 
i , Evidence Act, section 24; ste Evidence ai s 





- 


of penalty for contravening freexing order—Latter charge entirely . 
different from former—Misjoinder of charges ; see Defence of: 


India Act Lee we 
- to be punished under the rule in force at the ‘time the con (eis en dos 
took place ; see Defence of India Act n ~ eet TT 


Acquisition of land by "govern ment—Compensation , to owner of dominant, 





tenement how to'be made ; see Land Acquisition l ose pr E 

of servient tenement—" Full Market LE how to be paid ; see 
- “Land Acquisition n ete he 
Act XLV of 1860, sections 408, 409 — . "Aa OU t e 
: —— VII B. C. of 1868, sections 12, 14 s UE e ase 
— I of i872, sections 32, 33 EET "E 2 
—— IV of 1882, section 63A ^ BIS ou AURIS igo sis 
— VIH of 1885; section 168A es - 

. — V of 1898, section 197. ^ ^ D AOT sis 
—— V of 1898, section 236 - . <* - - o. ia um 
——- V of 1858, sections 491, 549 | pom Saas sis 
— V of 1908, sections 2, 47, 144, 145(60) .- tees eto. 
—-— V'of 1908, sečtion 4 (1) ` A 2 gee eos 
— V of 1908, section 1I E MD - IL" 
Rees "V of 1908, section 48(1)(b) = 7 E 1 eee ITI 
— V of 1908, section 66... 2 i cae. ds it See 
—— V of 1908, Order ar Rules 67, 69, 70 - E T 
—— V of 1908, Order 21 Rule go E m a asi 
—— V of 1908, Order 28 Rule8.— LN - € 
— V of 1911, section 4t — — "T o see 


misled authorities by promise—No Intention to keep—To get out : 


- Paar, 
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Act I of 1914, séctions 3, 18 a ss T 
eee ee XI of 1922, sections AA(C)(2), 4 (1 Xb), 64(5) eee a eee 


=- [II of 1923—Insurance policy after 1st April 1923—Applicability of the _ 


Act to Hindus—Hindu nominee, a beneficiary and entitled to policy - 


money ; see Presumption as wee 

—— XIX of 1925, section 5 a 1 a are ave 

. — VII B. C. of 1936,3ection 52 i ase "T 
— IX B. C. of 1940, section 5 ° l ie E 
— X B. C. of 1940, sections 30, 36 ios P 
—— X B. C. of 1940, sections 3c, 36 ies ec 
— X B C. of 1940, section 36 EE " sis 
—-— X B. C. of 1940, sections 36(a)(c) (e), 34(1)(a)(1) ` SY os I 


—, army, Military Code, military offences or Court Martial prcceedings, 

if has'any bearing on the words “proceedings civil or criminal” in sec- 

tion 270(1) of Constitution Act ; see Court Martial m us 
 Admissibility —Evidence—Cadastral Survey record upto 1925 if admissible 


as regards ban same 'status continuing after that year ;. see Ejectment wo 





in evidence—Statement bya person to prosecutor but not 
seared: as a witness—Evidence Act, sections 32, 33; see Evidence ... 
Advisory Juirsdiction—Government of India Act, 1935, section 213— 
Federal'Court nôt to insist on the inexpediency of it; see Reference ow. 
jurisdiction, exercise of; even under the provisions of the law may 
resultin prejudice to the rights of future litigants and should be cauti- 





ously made ; see Reference | iis m 
Alienation, restriction on, by a Hindu widow ; see Hindu Law... NE 
Alternative charge to the accused, if legitimate—Criminal Procedure Code, 

7 section 236 } see Deferce of India Act LN" — ee 


Amendment of petition to convert itto an application fo execution— 
Court to decide if it can be considered as’ an pR lor execution 
before the date of conversion ; ; see Appeal, if liese ` a e^ 


v 


Apparent state of things to be presumed e person alleging benami | 


** must adduce evidence to rebut the presumption ; see Contract Act — ..., 
Appeal, if lies—Application in the suit for sale of cértain property mort- 


gaged by the surety in the security bond—Procedure to be followed— 


Civil Procedure Code (Act V of 1908), sections 2, 27, 144, 145 (6). 


A right of appeal cannot be founded on the ground of unfairness to parties 
if there be no appeal, 


t 


Order in an application in the suit for sale of certain property mortgaged : 


in the security bond by ezecution of which the property of the judgment 
debtor attached -before judgment was released’ does not comé either 


., under the definition of decree in section 2, section 47 or Under section ‘ 


144 of.the Civil-Procedure Code, 


"The proper procedüre to be followed by the plaintiff decree-holder is that 
laid down in clause (c) of section 145 of the Code of Civil Procedure. 
Although it is impossible to enforce the security bond as a mortgage, even 
~ if the surety basa right to demand that the property referred to he 


59 


| ` 1 4 e : 
: 
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Appeal—(Contd ) :. : i 
sold before any” other steps were taken in execution, it can be attached 
and sold in execution proceedings : : 2 
Ás regards an application to aniend He petition - — convert it into an 
application for execution : » 
Held, that the Court should decide whether it could be consideréd as an 
application for execution before the date of conversion. 
In such a case the decree-holder must rely on the provisions of seotion 14 
‘of the Limitation Act, if he can bring his case within it, Firm Tokani 


Prosad Kamini Kumar Paul v. Shyamapada Banerjee - ss 
Appellate Tribunal for income-tax matters—Allowing objection to place of 


assessment and including in reference to High Court, if alters the legal' 


position ; see Ultra vires ý eve - 
` Application to amend petition and to convert it to an application for execu- 
' tion—Court to decide if it can be considered as an application for 


execution before the date of conversion ; se Appeal, if lies... ese 
Application for: review, if can be entertained by Federal Court; see 
Review í “= eee oes 
Apportionment Gase, a valuation case if can be trled by the President of 
Improvement Tribuna] as— ; see Land Acquisition EL iia 


Arbitration, reference tó—Euhedule II of Code of Civil Procedure in force — 
Decree by primary Court in accordance with award—Decree set aside on 


appeal— Second appeal, if lies; see Second appeal ' ove s.. 
Army Act, section 17—Coŭrt Martial {Pepcesdines aput a Captain, if 
‘legal ; sad Court Martial u- i eee - s0 


—-— Act, the Military Code, military sirens or E by Court 


Martial—The ‘words “proceedings civil or criminal" in section 270; 1) of - 


. the Constitution Act, meaning of ; see Court Martial aoe ius 
Arrears of." Putni "rent—Putni Regulation (Regulation VIII of 1819) 
section 17(5' —Provision; if any, pps sale’ proceeds less than arrears; ‘ 


^ 
LÀ 


see Putni salé i 1 - at i kk ave 
———— Of revenue deposited by one duc ened by defendant No. 1 
only —Appeal by him without making other defendants parties—Appeal 
nót cómpotent in their absence ; see Contribution, suit for ... sae 


Assessment and imposition of incomé-tax—Method of ; see Ultra vires se ` 


Assessors’ help if may be dispensed with by the President of Improvemént 
Tribunal while ‘deciding a reference under section 18 of the Land 


* .  .* Acquisition Act as an apportionment case ; see Land Acquisition ies 
Assumption, necessary, and reservations have to be made by Federal pure 
* on reference to it by the Governor-General ; see Reference ... m 


 Attachiment.before judgmeni—Claim under order 38 rule 8, Civil Procedure 

Code (Act V of 1908), rejected—If order ar rule 63 applies—Suit to 
enforce ‘claim—Limitation—If articles 11 or I3 or 120 applies. 

Order ar/rüle 63 of the Civil Procedure Code applies when a claim to a 

property attached before judgment is either allowed or rejected. A suit 

should, therefore, be instituted for establishment of one’s right to the 
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265 


81 


81 


176 


fh 


property, when the claim to such property- atlagued before jdn ig 
rejected. ‘ 


The question of substance is within: what time such a suit is to 7 TE 


Article 13 would not apply as that article does not apply where the: order 


sought to be set aside had been’ made in a suit. 7 
Article 11 would not be inapplicable because the appellant's -claim dd 
been dismissed without investigation, if it is otherwise applicable. ~ 


-Article 11, however, on a plain reading would not apply as an attachment 


- before judgment is not an attachment in execution of a decree, . . |... 
If article 11 is not applicable to the case of a claim , to "property attached 
' before judgment then article 120 would apply: with the result that a suit 


* by the unsuccessful claimant or "plaintiff would be in time if instituted T 


within six years of the order. - 7 


Charges i in the Civil Procedure Code and the: Limitation Act in jape of. 


relevant provisions-at different stages referred to and the. „Case-law 
reviewed., Dhan Bibi v7 Mrinalini Ghoshal - be as 


-Attachment before judgment rejected —Civil Procedure Code, Order 21 


rule 63—Suit to, be instituted ; see Attachment before judgment dus 


' Balance” Of arrears Of: ‘putni rent over sale proceeds, how, to be realised— 





Zemindar’s- remedy—Putni -Regulation (Regulation VIII of 1819); 
section 8, 9; 17(3) ; j sed Putni sale T i us 


. “Banks, conduct of- business Beton Act, acl VII, List I 
DÉC 


, Benami—Tie fact that cc ‘common. p frade i in 2 Bengal io put ands ~ “to. acquire 


Entry 38; see Ultra vires. js P. aes 


property in the benami of their wivésór that wife is used ` as ; benamidar 


- does not establish that the property was acqdired. by- husband, in benami, f 


1 


- 


l "OF Wife ; see Contract. Act | - A 2E E. NE e e x 
The person. “alleging | benami ^to" rebut ‘WS ei 
Présumption a ` PT € c € a i - ses = oe 


, proof of, lies on the person alleging it~Apparent’ ig “of things. * 


to be presumed real ; see Contract Act . E Nn Roe 


Bengal Agricultural Debtors Act; Section. sa Saving of limitation’ quee s 


Limitation UN an t ee ar 


Bengal f.and Revenue Sales Act,. 1868, Section’ t—“"Ten usa” -inçjades 


“all interest in land"—If includes the interest of a jotedar Or raiyat ; see 














Ejectment " n CN 2 oe ve c tud 
z ———————, Section I2 Exceptiok ae uw 
Current settlement—Revisional settlement ; see Ejectment .. d . Šias 
———— = Sections I2; 14—Raiyati 
interest ; see Ejectment - 7 f ` S wes eee 


- 


> 


Aa 


. 
- 


Bengal Money. Lenders Act, if comes within oe lending and | money- an 
lenders" ; P see Ultra vires i oes see ` 


SS ee UÓáMS 





rere 


, Sections 30, 36—If valid and operative.; see 


» Sections 30,- 36 and <8, if if affect thé Nego- 
tiable "— Act ; see Ultra vires : in vei 


- 
m 


Ultra vires 
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Bengal Money Lenders Act, Sections 30, 36 End 38, if ut ‘wires the 
provincial legislature. as to claims under 
Ultra vires ` 


— MÀ BE 
4 


Ultra vires 


proxissory notes ; see 
ean ees 


- Section 36—Re opening of decrees ; see 








— Section 96 2)—]udgment- -debtor restored 
to possessión on his own account to pay the instalments—Title of the 
property with decree- holder till the last instalment is paid off ; see 
Bengal Money Lenders Act e $ ss eit 


s Section 36 Je -Parties not relegated to 
their rights and liabilities on the “original cause of action—Decrée 


reopened only: to the extent necessary to substitute the method of 
account-taking ; see Ultra vires b i 


„e c À— QI M —— a — 














, Section 36 (a) (c —Mesne profits—From 


what point of time can judgment- debtor claim mesne profits ; see Bengal 
Money Lenders Act 





= 4 TT TT, 


Bengal Money Lenders Act (X B. C. of. 1940), sections 36 .(2 fe) pur 
5 - (eh a (0 (a) (i i)—Re. opening of decree and passing of anew decree 
under section 360. 2)—Fudgment-debtor restored to-possesston—Nature of 


such possession—Title to properties, if remains. with the : decree- -holder— > . 


New' preliminary decree, if necessary to be passed when all the mortgaged ` 


properties were sold—Whether a new preliminary ` decree is necessary 
where some of the properties sold — Personal decree, provision for, “if and 
when can be made—Mesne profits Decrees folder, if accountable .for tha 
period between: se taking of possession” and” order, for “restoration — 


Liability for” paro afier the order, Sor Meier tion of possession during 
Moti judgridntdebtir was kept out of possession. 


| Where a judgment debtor’ is restored to-possession on ‘tlésre-opening of a 

decree. ünder Section 36° (2 (c) of the Bengal, Money Lendérs’ Act he js 
' to bei jn possession On his own account so that the judgment-debtor may 

have the means “to re-pay the iastalniénts payable under the new decree, 
Thé title 3 property would remain in .the- -decree- holder inspite of the 
fact that the decree in execution of which he had purchased had been re- 

E opetied. ~The’ “sale becomes void, ui On the last instalment being 
. paid offi. a : € 


+ 


" Accordingly where all the cipes "Properties had been sold and pur. 
-chased bya the. .decree-holder a new preliminary mortgage decree to be 
followed oir default of payment of instalment, bya new final mortgage 
decree for sie of the mortgaged properties would be meaningless 
inasmuch as title to the properties would be with the decree-holder. In 
such a case there should be an instalment decree for the amount found 
due with - insertion. of consequences -laid down’ in section 36 (2) (e) of 
the Bengal: ‘Money. Lenders’ Act. . 


In case the judgment-debtor commits default and the ` amount then due . 


under tha new. decree exceéds the price at which the properties were 
- - purchased, it would be unfair if the right of the mortgagee to get a 


7 


= ~ 
- 


- 155 


220 


155 
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Bengal Money Lenders Act—(Conid,) : = es 
personal decree for the balance that would remain after the set off of 
the price is not reserved, 


‘If all the mortgaged properties bad not been sold, there would be ilis u 


necessity of passing a new preliminary decree for sale of the remaining 
unsold properties providing that in case of default,in the payment of 
instalment’ by the judgment-debtor possession of those properties which 
had been purchased by the decree-holder would be restored to him and 
he will be able to apply for'a new final decree for the unsold properties 
if the purchase price of the properties previously sold exceeds the balance 
under. the new decree. i s 


A decree-holder purchaser is not accountable to the judg ment- -debtor for 
“mesne profits from the date at’ which ‘he had taken posseasion of the 
properties and of the order for restoration made at the time of re-opening 


Paar, 


i -of the old decree, _But- the judgment-debtor would be entitled to get . 


.~" .mesne profits from : the decree- holder purchaser if he is kept out of 
possession inspite of order under clause (c) of section 36(2) of the Bengal 
Money Lendas "Act, although it may be by obtaining a stay order in 
the course of an Appeal from the order re-opening- the decree or from 
the new decree; “Jadu” Nath Roy v. Kshitish Clistidra Acharji 
Chowdhury i Ssi TF 


" * r 1 


Bengal Non-Agricultural Tenancy enoo Provisions) Ack. 


if repugnant to Code of Civil peoege anes see Ultra vires ua T 














DO EACH TERT » 
operation of, if falls under Entry 4 List it E “the 7th schedule to- the 
Constitution” Act and is saved a section a(t) of the a Code of Civil EIU 
dure ; see Ulira vires S : TE T 





l——ÓM——————— ÁÓÁ——— —a 





Section 3—St3y | of execution proceedings ; ; see Ultra vires TE i xe e 


e ee qu 








Section 3—''Tenant^, TUM of; see Ultra vires ree T^ 


Bengal Tenancy Act, Section 168A — Bar to execution of decree—Question 


r 


155 


= 


87 


to be decided in execution—No ground for refusing to pass a | decrê; see: : 


Putni sale ` 7 7 E 3 ps Tese sk eee 
Bequest—Absolute power of transfer given to. Hinds widow—Hindu Law ; 
see Hindu Law uu eec 


Breach of covenant—Lessor's remedy lies in claim of forfeiture against _ l 


lessee ; see Lease M 


4998 
` 


-—————— of covenant by lessee. not to make permanent or periodic settle- 

ment-—Causo of action—Covenant a restrictive one au regarding sub. 
lease and not one to pay rent ; see Lease sale T 

Cadastral Survey —Remark that entry of etmadar not binding on govern- 
ment—Revisional Survey—The interest is that of tenure-holder ; j see 


i ipd eee eee ea 








record upto 1925 if admissible in egidene: as s regards - 
the asme status continuing after that year ; see Ejectment sw ate 
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Canadian doctrine of “occupied feld”"—-Condict between provincial and 
‘central legislation—Extension of principle in section- 107 of ,the Consti- 
tution Act ; see Ultra vires ` - ees 

Captain—Court Martial proceedings under PR 17 of Eos Act, if legal; 
see Court Martial " sia ose 

"Carrying on business’’, denke partner if can be said to.be, there 


within the meaning of section 1 6415) of the Indian Income-tax Act ; see 
Ultra vires Tm - 
Cause of action ac:rued on the breach Of covenant that the. lessee was not 
entitled to grant sub- lease at a rate of rent less than what is settled with 
him—The covenant a restrictive one regarding sub-lease and not one 
| to pay rent ; see Lease - ecc 
~=~~ arising before the subsequent statute came into force—Suit, 
if to be governed by the provisione e of the stattite—Intention of Legis- 
lature ; see Rent, suit for = aus 
— m, parties not relegated to "heir rights T liabilitles on- the 
original—Bengal Money Lenders Act, section 36(2}—Decree reopened 
only to the extent necessary to substitute the method of account-taking ; 
see Ulira vires eos eee 
Caution to be exercised for use of. the advisory jurisdiction _ ‘conferred even 
under law—Prejudice to the rights of future-litigants ; see Reference s 
Central Government, if "an pf higher PAD. a Provincial Govern- 
ment ; see Sanction T. ove 


Charge of contravening freezing order, if quite distinct and separate from 
charge of making a promise, never ‘intending to keep it, to escape con- 
- | sequences of the first offence ; see Defence of India Aot. s.. ese 
Civil Procedure Code—Repügnancy-—Bengal Non-Agricultural Tenancy 
(Temporary Provisions) Act ; ; sed Ultra’ vires eoe ee 
a Sections 2, 47; 144— Order by execution of which 





the fadsment debtopls property is released from attachment, if appeal- . 


able ; see Appeal, if lies. 
—— — —, Section 4(1), if sdk order 21 rule 24; see 





Ultra vires, ` P m 

: , Section 11—Res ` judicata~~Point in issue must 
relate to right of parties’ to suit—Determination of those rights may 
_ depend on determination of facts‘and points of law ; see Contract Act... 

— —— Section 48 (1) (b)—" Subsequent Order", inter- 
pretation of—Order of executing Court dispensing with the execution 


casó. On the basis of compromise if a “subsequent order"; s 




















Compromise ° . eu d. M 
— - » Section 66—Confined to suit for possession only ; 
see Presumptjion — ,. m x 








. Section 115—Revision—Íncompetent reference 
to arbitration and es in accordance with award set aside on appeal— 








No second appeal ; see Second appeal. te T eee 
—— — » Order ai ‘rule 24 if to be read subject to 
section 4(1) ; see Ultra vires i et TT 
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Ci yil Procedtire ^ 'Code, Order al sale 63—Attàchment before judgment 
"" rejected—Suit tobe instituted ; ; see Attachment before judgment X^ as 
s Order 21 rules 67, 69, 70 y see Execution —  ... 
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aa by Court If a material irregularity ; see. Sale oes sea 


al 





` os 


entirety—Sale bos caü be set aside in part by a frdttional sharc-holdér of 


the property for material.irregularity ; see Sale ~ ie 
— =, Order 38 rule ae ejected Remy posee - 


‘Attachment before judgment D - iss iac 


- €—— Order 41 :rule. 3j—Ode dex EA i not ` 
Ue. disp3sed of upon preliminary point Court decided several issues on 
i merits except | for. one issue; “for ; which lower appellato Court remanded ~ 
e: ase Order made unde? inherent power of Court could bé attacked 


Uh appeal fromidecres ; j see :Mesne profits — m use 


- 
+ 

a 

‘+ 








— 


to a 
Decree by primary C Coat in abcofdance with award set aside on appeal 





Second appeal, if- lies ; ; see Second appeal ii -  ¢ 3 "n 


ale 


Claim for recovery, of. arrears of rent filed withia" the pre-existing period of 
limitation but ‘Beyond ,the „period of limitation- reducèd; under the sub 


> sequent statute, if barred ; ste ent, suit for Hd or T 
Claims urider promissory nofe—Bengal* Money. Lenders Act, sections 30, 36, 
ue 385 see Ultra vires ` ^ Y A ~ a a 


Code, Military, Army Act, military offences or Court Martial proséediags, if 
- has any bearing on the words “proceedings “civil or criminal” in 


^ 


!^ section 270'1) of Constitution Act ; ses Court ‘Martial’ uno T 


Collector, notice to, under section 20 of thé Land Nena Act, if can be 
dispensed with by the President of Improvement: Tribunal while, hearing 
a reference under section 18 as an apportionment case ; “see Land 


Acquisition mg LAE o T 


———— — to assess fair rent for patni—The basis of annual value at the time 


of resumption in 1899 ; see Mesne profits - x. 9 e O cues 
Commission —Bioker introducing buyer to seller entitled to usual ‘commission : 
~ when'it results in contracts ; see Contract ^ TU. LM e. s ION 
Compensation to-owner of dominant tenement how to be made ; see Land 
Acquisition . *, ~> P ids ‘ea: 
Complainant: inducing. statement by accused—“Person in authority’’— 
Xs Evidence Act, section- 24 ; sea.-Evidence Ea o NC A 


Campromise —Compromise for instalment pafment- in ' execution proceed: i 


 Yngs— No new decree substituied — Default i in instalment— Limitation for 
fresh execution—Section-48, sub-section (1) clause we: Civil MUERTE 
Code ( Act V of 1908). 2 


In the proceedings for the execution of an ex farie decree datéd thé: . 26th : 
May; 1927, -a compromise was- entered into between the decred-holder -. ' 


and the judgment-debtor. By the compromise dated the 20th Joly; 1934, * 


the decretal dues were adjusted ata particular sum which was to be paid ^ 


TX 


in nine instalments, in default of any one of which the aid dd 


, Order 21 rule 69—2Date and hour of -sale not^ 


» Order 21- rule 90—Setting' aside a sale in its- 


; Schedule II in force—Reference to arbitràtion— ~ 


Pags. . 


- 


—_- - a 
- 


105 
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2:25 . i ics ^ Page. 
Compromise—(Conid.): - -. >- bg. Su de aurea. 2e 
would be'entitled to recover the tue: dese] amount, and certain: 
properties of the judgment- debtor \were- made security for decret] x 
amount, The compromise was recorded in-the execution proceedings 
and, the execution case was dismissed, ,The judgment debtor having 
failed to pay the fifth instalment, an execution case was started on the 
E oth September, 1941, more than 12 years after the passing. ofthe original 
decree, It was contended on bebalf of' the judgment-debtor that the 
execution case was time-barred as it was started more-than 12 years ', 
after the date of the original decree. “It was. argued on behalf of the i 
decree-holder that limitation would ñ run ‘from the date upon which ‘the — 
judgment, debtor defaulted in the pay ment of the fifth instalment and 
the execution being within 12 years from that- :date was ‘within "time, 
^ according. to clause (b), sub-section (1) 'section = of the, Code of Civil 
Procedure: © = | = SD 
Held, (1) that the application, fa execution was. ‘not! paired.by nition is 
(2) that the intention of the parties was that the original decree was to bé 
executed in the event of default of any instalment and ‘the provision 
in the compromise petition creating a charge on certain 1 PrOBETNES made 
E no difference In this respect. x o qu ETE So - 
(3) that the order of 'the executing court dispedaiog, with the execution ~ 
case on the basis of the comprómise isa “subsequent order” within 
- the meaning of clause (b), sub-section (1), section: 48 of the Code of 
Civil -Procedure and the limitation for fresh application for execution is 
l to run from the date of default “in the payment of any instalment, 
Narendra Nath” Roy: "Choudiiur$" Y, Heramba™ Chandra Roy 


Choudhury i E PE Xm T - 100 
Compromise for instalment.payment in ‘execution proceedings Det. ul in. 

one instalment — Limitation ; see Compromise i ae iie 110 
Conduct of the par ies and the payment of the price by the.person are the 

two factors relevant for determination of benami ; ; see Contract Act (is 59 


Conflict between Provincial and Central enactment—Both intra wires of 
respective legislature—Rule of severability need not“ be invoked to 
uphold validity of impugned Act—Doctrine of repugnancy and not of i 
ttra vires applicable ; ste Ultra vires T 


" 


ics 220 
EET. between Provincial and Central legislatión-- Constitution Act i 
séctior 107 —Extention of the principle Canadian. dóctri e of "occupied 
field" ; see Ultra vires S ~ T be 220 
Consolidated rent, what is—Grant of a sublease at a rate of rent less than 
." that gran'ed to the lessee inspite of covenant to the contrary when the 
. rent in the heid lease was a lump sum, if amounts toa breach of cove ^ L 


nant; see-Lease ` aas ‘ose 36 
"Constitution Act, 1935, Section 99—C onstruction of—List i in Schedule VII 
théreunder j see Reference ^ 7^, mE ae. 5 





» Section 1co(1 1!—Probibition imposed on prOvirclal legis- 
lature ; see Ultra vires i E ua. TS See 139 


— 


-— 
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PAGE, 
Constitution Act, 1935, Section 104—Notification under—Addition to the E 
Lists in Schedule VlI—Governor-General'to take opinion of Federal 
Court before issuing notification—Reference to be made before intro- 
duction of legislatiou ; see Reference iss ses 5 


» Section 107—Extension of principle in conflict between 
Provincia] and Central legislation ; see Ultra vires adi *r i 220 
, section 213—Questions ‘likely to arise" in future— 
Governor-General, if can make reference to Federal Court; see 
Reference m ec - 5 





— ——, Section 270—Offence under section 408 or 409 Indian 

Penal Code—Protection, if any ; see Sanction vis ‘xe 275 
—— —————————, Section 270—Prcceedings instituted before sanction, 
. ' if wholly void—New prcéeedings, if required to be started afresh after 








sanction ; see Sanction gs sis 275 
——-—, Section 270—Sanction ; see EE ‘ue ‘ee 275 
, Section 270(1)— Court Martial proceedings, if criminal 

proceedings ; see Court Martial is - .81 





-, Schedule VII—Lists under—Addition to such lists 
under—Addition to such lists by notifications under section 104— 

/ Governor General to take opinion of Federal Court before’ issuing noti- 
" - fication—Reference to be made before -introductioa of legislation ; see 














Reference ius T - 5 
— ——— ——— ——-, Schedule VII List 1 Entry No. 28—Bengal Money 
Lenders Act, sections 30, 36 and 38 ; see Ultra vires jos age 139 
» Schedule VII List I, Entry No. 38—Limited to laws 
affecting HUM of business of banks gua banks ; see Ultra vires wa’. o dd 
; Schedule VII, List I Entry No. 56—Interpretation of the 
word *'succession" ; see Reference ese ave 5 





————, Schedule VII, List II—“Money-lending and money- 
lenders"—Enactment, if uira vires the Provincial legislature ; see 





Ultra vires we 7 m 220 
——, Schedule VII List II, if covers levy of Estate 
Duty ; see Reference , ec ses 5 


» Schedule VII List III ats No. 4 lf covers the 
operation of the Bengal Non-Agricultural Tenancy (Temporary Piovi- / 








sions) Act—Code of Civil Procedure, section 4(1) ; see Ulira vires S 87 
, Schedule VII List JI] Entry No. 10—Contracts—Bengal 
Money Lenders Act, sections 30, 36 and 38 ; see Ultra vires sou 139 
Construction, Federal Court cannot base its decision on, solely on results ; 
see Court Martial | s xa 81 


————— of M 99 of the Constitution Áct, 1935 and not of the list 
in Schedule VII determines the question viz. “The situs of the moveable 
property shall be such as may be specified in the law or prescribed by 
rules made under the law ; see Reference ids re 5 


t 
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: Contract—Prokerage— Employment for iniroduction to ‘prospective buyer— 
Subsequent contract, if fruit of intriduction— Witness credibility of— 
Probability, estimate of. 
buyer is entitled to be paid whatever is in the circumstances the usual 
commission on all contracts resulting from that introduction. It may be 
a question whether a particular contract results from the introduction 
Or not. -Once the parties have as a resu't of the introduction been 
brought into: business relationship by means of ccntract then entered 
into, It may well be that a subsequent contr:ct carries no commission fot 

T the broker because the subsequent contract is the fruit not of the intro- 

duct'on, but of the satisfactory business relati = wh ch the introduc- 
tion established. f 

A trial Judge alone knows the demeanour of the a. he alone can 

appreciate the manner in. which the questions are answered, whether 

with honest candour or with doubtful plausibility -and whether after 

careful thought, or with reckless glibness He alone could form a 


~ reliable opinion as to whether the. plaintiff had sd with, credit from 


crOs#examination, | ae 


4 


Asa rule it is wrong to justify an | estimate of probability by an diia 


issue of events, Valarshak Seth Apear v. -The Standard Coal . 





Company, Ltd. 7 = > nae LL 7 
——— —— of sale— Owner of paneelil breek of trust—Criminal 
misappropriation ; ; see Trust, criminal breach of — T 


——— — — providing fur recovery Of balance-of arr.ars of- -pufai rent over 
sale proceeds, if ruris with*the land and consistent iic utni Regula- 
tlons; see Putni sale - - FS side a 

Contract Act—Re-imbursement-Co-debtors—Principle stated—Contract Act 
(IX of 1872), section 69g—' Bound by law to fay'—Equity—Benami 
transaction—Proof—Civil Procedure Code (Act V of 1908), section 11. 

The principles applicable to a suit for contribution between two 'co-debtors 
are applicable to a suit for re-imbursement as'the only difference between 
-. them is that in the former case one discharges his as well as another's 
liability and in the latter case. he discharges the liability which is wholly 

' the other's not voluntarily but under conditions which give him legal 

` * right to recoup himself. 

Those principles are : (A) The release of one of the debtors by the creditor 
- does not prevent the other debtor who has satisfied the debt from claim- 
.. ing contribution from the released debtor. 5 

(B; The dismissal of the creditors suit against one of ‘his co-debtors ` will 
not bar the debtor against whom the decree was passed from claiming 
contribution from his co-debtor against whom the suit was dismissed, 

. if he either satisfied the decree or the decree was'satisfied by REEL 

levied against his property. 

The words “bound by law to pay” In section 69 of the Indian Contract Act 
include not only personal liability of the “other” but also liability on 
his property even when he was under -no personal liability to pay. 


A broker who is employed by a seller to introduce him tO a prospective 


176 





` M y 


Contract Act—(Contd J: 


‘Statutory provisions ‘cannot be ‘controlled by or whittled dos by the 
general principles of equity, justice and good conscience. Those- 


principles can have application in India on the field outside statutory | 


provisions, If there is a statntory provision on the subject, the plaintiff 
would succeed or fail according as his case satisfies or fails to satisfy 
the statutory “requirements, If his case comes within section 69 of the | 
Indian Contract Act he is entitled to succeed and cannot be denied relief - 
by taking the aid of general maxims of equity. 


In order to satisfy the plea of res judicata under section II of the Civil 


Procedure Code, the point in issue must relate to the rights of parties - 


to the suit. The determination of those rights may depend upon the 
determination of facis as well as on points of law, What the rule of 

-ves judicata, bars is the’ re-agitatlon between the self-same parties or 
their privies, of the self-same issue, which was directly and A 
in issue between them in the previous suit. 


The apparent state òf things must be presumed to be real and he who 


alleges benami must in the first instance adduce such evidence as would 
rebut that presumption. 


Where the parties are husband ^ad wife, the fact. of possession of property 
and of title-deeds would afford no certain criterion on the question of 


` benami. The fact that rent receipts were issued in the name of wife _ 


, or tbat she figured as plaintiff in rent suits against the tenants or that 
the record of rights showed her name as the owner, wculd not alsó be 


of much importance, for those circumstances would be in accordance .. 


with benami usage. The apparent state of thing would ordinarily be 
kept up. The material point for consideration would be as to who paid 


the price and the conduct of the parties The fact that it is a common l 


practice in Bengal for husbands to acquire property in the benami of 


their wives and that husband had in the past employed his wife as : 


benamdar, would be matters for consideration, but by themselves they 
would not establish that the property was acquired by husband in the 
benami of his wife. Joy Chand Serogi v. Dole Gobind Das coe 


Contribution, claim of, by the debtor satisfying the debt against a debtor 


released by the creditor, if barred ; see Contract Act T æ. - 





- » difference between re-imbursement and ; see Contract 
i Act 7 ET . i : i bee Lis eon 
-, suit for—Appeal by one of the defeudants— Other defendants, if- 


~ 


necessary parties—Appealing defendant, if Pte to any velief—CPoss- ' 


objection against co-respondent. 

The plaintiff in a suit for contribution deposited the arrears of revenue. 
due on a certain Noabad Taluk in Grder to save'it from being sold. ` 
He claimed contribution on the basis of the shares owned-by himself ‘and 
the various defendants. The defendant No. 1 alone contested the sult 
and his case was that contribution should be levied not on the basis of 
the shares of the parties but upon the assets of the last settlement. 


- 


~ 


59 
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Contribution—{Contd.) : e 

The'Trial Court gave the plaintiff a decree as claimed, Defendant No. : 
alone appealed and the other defendants were not -made parties to the 
appeal, The lower appellate Court viis the contention of defendant 
No. 1 and remanded the suit : P7: 

Held, (A) that the other defendants were necessary parties and (B) that 
defendant No, 1 could not get any rellef in the lower appellate Court in 
the absence of the other defendants, 


Though a cross- 'objection can usually be taken against an appellant, In 
certain cases such an objection’ can be taken against a co-respondent, 
One of the exceptions is when the appeal raises a question which cannot 
be properly disposed of in the absence of the co-respondent. The 
fion’ble Maharaja Sris Chandra Nandi v. Mahammed Ibrahim 
Meah, Mutwali to the Estate of Najtt Meah sss sve 43 . 


Contribution suit, if lies againsta co-debtor by another debtor who satisfied 
the creditors decree—Creditor's. suit dismisséd against the co-debtor ; 
see Contract Act 59 


Conversion, application for; of petition to aoaia for execution—Court 
to decide if it can be considered as an application for execution before 





the date of conversion ; see Appeal, if lies ds nse 118 
— — of petitlon to application for execution—Limitation Act, 
section I4 ; see Appeal, if lies is soe 118 


.Co-respondent—Cross-objection against bim--When can be made; see 
Contribution, suit for 


= eee 149 45 
Counsel, oral sabmission by, supplementing the eleg to Federal Court, - 
should not be allowed ; see Reference sae coe 5 


Court, executing, informed of the’ agreement for continuing the sale from day . 
to day till date of disposal—Order by executing Court made after the 
date fixed for sale—Sale on last date-fixed by agreement on dismissal of 


$ appeal, if illegal or trrogalar—Necessity for fresh 2d proclamation ; 
see Execution 





— iss 129 
not ‘specifying the date and hour of sale—Code of Civil Procedure, 
order ar rule 69—1t a material irregularity ; ; ste Sale iss dva 168 
—— ——, order of, that sale to be held after, Misc. case med of—If a 
material irregularity ; ; eee Sale - us ias ^ 168 
«— —— to decide if the petition sought to be converted into an application for 
execution can be'so considered before conversion ; see Appeal, if lies „` 118 


———, trial, passes a decree in accordance with award on reference to arbi-. 
tration while Schedule II of Civil Procedure Code still in force—Decree 
set aside on appeal—Second appeal, if lies ; see Second appeal 3 123 


^ Court Martial—Court Martial Proceedings—Constitution Act, section 270 

j 4 1)—Critminal’—Section, words of, plain—Result, --- m os 

The Court Martial proceedings are not criminal proceedings within the ` 
meaning of section 270(1) of the Constitution Act. HE 

The words ‘proceedings civil or criminal’ in section 270(1) of the Consti- 
tutien Act have been used in their ordinary common meaning without 


A 


+ 
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Court Martial—(Contd.) : 


any reference to the Army Act, the Military Code, military offences Or - 


proceedings by Courts Martial. 
If words of a section are plain and can bear only one meaning in law, 
results are not a matter for the Federal Court and in some contexts 


the phrase criminal proceedings may include Court Martial proceedings.. 


Hence a Court Martial proceeding was legally and properly instituted 
against a Captain holding the temporary rank of Major in the Royal 
Engineers and attached to No. 1 Works Service (E & M) Group, I. E. 
for acts under section 17 of tbe Army Act alleged to be committed by 
him in the execution or purported execution of his duty as a servant of 
the Crown in India without the previous consent of the Governor- 
General in hís discretion, 

The Federal Court,dii not accept as a help in construing seotion 270 of 
the Constitution Act logical considerations for treating all Court Martial 
proceedings under the Army Act as criminal proceedings. 


The Federal Court cannot bise its decision on construction solely on i 


results, A. W. Meads v The King-Emperor . ig es 
Court Martial proceedings are not criminal proceedings within the meaning 
of section 270,1) of the Constitution Act ; see Court Martial w odas 


Covenant, breach of—Head lease mentions a lump sum as rent but contains. 


a covenant that sub-lease at à rate of rent less than that granted in the 
head-lease cannot be given—Sub-lease at a rate of rent less than that 
granted to the lessee, if amounts to breach of covenant ; see Lease... 
by lessee not to make permanent or periodic settlement of land at 
a rate of rent less than that settled with him etc, the breach whereof 
would give rise to cause of action for recovery of khas possession, was a 
restrictive covenant only regarding sub-lease and not one to pay rent ; 

. see Lease - Sis "T 
— — . — , restrictive— Right of action—Injuaction to restrain the breach— 
Lessor may claim forfeiture against lessee upon the breach of the cove- 
nant ; see Lease ete <a 
Covenant running with the land—Contract for recovery of balance: of 
arrears Of putni rent over sale proceeds,sif a- ; : see Putni sale -— 
Creditor: releasing one debtor does not bar the claim of contribution by 


^o aille 

















another debtor against the released debtor ; see Contract Act ec 
Criminal breach of trust —Criminal misappropriation—Owner of property— — 
Contract of sale ; see Trust, criminal breach of € one 
misappropriation—Criminal breach of trust—Owner of property— 

. Contract of sale ; see Trust, criminal breaoh of aa i 
Criminal Procedure Code, Section 197—''An- authority higher than a 
Provincial Government", interpretation of ; see Sanction  ... ‘a 

, Section 23£—Charging the accused in the 

alternative, if legitimate see Defence of India Act A äi 











» Section 549 (1) (2}—Delivery of person liable 
to be tried under Court Martial charged under section 41 of the Indian 
Army Act ; see Habeas corpus T in 
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Criminai proceedings—Court Martial proceedings; if ectinfial proceedings— 
Constitution Act,.1935, section 270 (1) ; see Court Martial ... ase 
Criterion for the determination of. benami—Possession of title-deeds or issue 
of rent-receipts by «ife would afford no certain criterion for determina- 


tion of benami ; ; see Contract Act - 7 : - ies 
Cross-objection—Usually against appellant bat against co-respondent when 
relief_prayed against him; see Contribution, suit for sus sia 
Debtors, liability of—Bengal Money Lenders Act ; see Ultra vires T 


Decree, dues under, must b. paid off’ betore the title of decree: holder is 
extinguished when the decree. is reopened under section 36 (2) of the 
` Bengal Money Lenders Act ; see Bengal Money Lenders Act... eee 

— —, execution of—Sale of the properties separately in separate lots— 
Sale may be apheld for some lots and set aside for others ; see Sale — .., 

— 7 — for khas possession subject to liability for rent—'f a constructive 
*rust for rent ; see Mesne profits 


pes sta 
r - 


——7 ——, refusal to pass—Bengal Tenancy Act, section 168A —Question as to 
whether section 163 Aa bar to exeqution to be decided in the execution ; 
see Putni sale 


—— — of creditor satisfied by another debtor—Snuit was dismissed as against 


a "iE E suit if lies against the UE ; see Contract 
Act l 


passed in | efec! ment suit against a person who, if a “tenant” under 
section 3 of the Pengal Non- "Agricultural "Sng (Temporary Provi- 

` sions) Act-; see Ultra vires I T 
-——- —- re-opened only to the extent necessary to "substttulé the method of 


account taking—Bengal Money Lenders Act, section  36(2); see 
Ultra vires Z- o : 


r 





, —— re-opened under section 36 (a) of the Bengal Money Lenders Act— 


A new preliminary mortgage decree followed by a new final mortgage 
decree for sale if to be passed or an instalment decree for the amount 


to be passed ; ‘see Bengal Money Lenders Act — ` - ees 
Decrees, re-opening—Bengal Moy Lenders di section 36 ; see Ultra 
vires 


Decree«holder EE uses idis ups -debtor, right of—At 

what point of time to get ; ; see Bengal Money Lenders Act ... a 
-— retains title to property tt. ough judg ment-debtor is restore 
to possession On re-opening of decree under section 36(3) of the Bengal 
Money Lenders Act till the decretal He are paid off ; see Bengal Money 
' Lenders Act : m s. 


Deduction from “full market valde" of iiie: servient tenement if less than 
value of easement or restrictive covenant,;- then Government to pay 

. excess to owner of dominant tenement ; see Land Acquisition m 
Default by judg men:-debtor to pay Instalment—A mount then due exceed the 
-purchase-price of the property—Mortgagee to get a personal decree fot 








the balance ; see Bengal Money Lenders Act - FA éw ^ 
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133 


I55 
168 


229 


176 


220 


155 


230 


155 
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105 
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Detence of India Act—Viol .ting rules framed under—Contravening frees- 
ing order—Goods wrongfully disposed of—Charge against partner of 
the firm—Act likely to mislead in the dischage of lawful function— 


Defence of India Rules, Rule 75 A (7)—'Disposal'. meaning of—- 


Property in goods—Act of disposal—Misjoinder of charges—Criminal 
Procedure Code (Act V of 1898), section 236—Proceedings, if void for 
misjoinder—Evidence showing different offence—Contravention of order 
under Rule 75A taking place in rg4r and prosecution started in 
Sept. mber, 1942— Provision for punishment for breach—Order issued 
under Rule 53 (3a) then in force—Punishable under sub-rule (4)— 


Order under ru'e 83 (3a), tf can be issued on a firm—Defence of India - 


Rules, rule 119—Statutory offence—Proof of guilt—Ultra vires. 

The word «disposal! in Rule 75 A(z) of the Defence of India Rules does not 
mean any actual removal € delivery by actual movement of the 
goods, i 

The question whether property in the goods pass by handing over of the 
delivery order or not depends for its solution on the intention of the 
parties, as to whether the property was to pass before payment of money 
Or not. Even assuming that the intention was that the property in the 
goods should pass with the delivery order, the subsequent acceptance of 
money by the vendor is another act of disposal, as would also have been 
actual delivery of the goods by him if he had allowed the purchaser 
to remove the goods, 

If the prosecution case was that the accused misled the authorities by 
making a promise, which he never meant to keep, in order to get out of 
the difficulty created by a contravention of the freezing order having 
been made, then there was a misjoinder of charges. The latter offence 
was entirely separate from the former, though arising out of it. 

It is quite legitimate for the prosecution under section 236 of the Code of 
Criminal Procedure to charge the accused in the alternative either that 
they had delivered the goods, that is to say disposed of them in contra- 
vention of the order or had falsely informed the authorities that they 
had done so. 

The fact that in argument at a late stage the prosecution sought to meet 
a defence argumeat by contending that the evidence proved a. different 
charge in no sense alternative to the charge under Rule 75A of the India 
Defence Rules cannot make the proceedings void on the gronie; of, 
misjoinder. 

Though the contravention took place in December, 1941 and the prosecu« 
tion was started in September, 1942, the accused will be punisbable 

` wader the rules as stood in December, 1941. Hence when the accused 
was tried for a contravention in Dace mber, 1941 Of an order made under 
Rule 83 (3a) then in force, he would bs punishable under Rule 83 (3a) 

- as then stood. 

An order under Rule 83 (3a) can be issued ona firm not being an entity 
but'a partnership registered under the Indian Partnership Act, the firm 

. meaning the partners collectively. 


fa 
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Defence of India Act—(Conid) : i 

Rule 119 of the Defence of India Rules relates to the service of notice, 
The provision in respect of a f.m and company is for publication to 
them as a *elass of persons’. Rule I19as it stood in December, 1git, 
provided a method for informing a’ firm of an order affecting it. 

The Common Law doctrine as to the person who is to prove innocence, 
has no appl'cation to statütory offences of the type.created by rule 5 of 
the Defence of India Rules as originally framed read with other rules, 

Ag regards the Defence of India Act, the principle of Queen v. Bu ah 
and the later cases applies. Section 102 of the Government of India Act 

@ so far from showing any intention to restrict the legislative power for 
the emergency of war deliberately widens them. 

Defence of India Act is intra vires the Central Legislature. Superinten- 
dent and Remembrancer of Legal Affairs Bengal v. D. B. 
Futnani & A. V. Toshi sis or 


Defence of India A ct, if i4/ra vires the Centra! Legislature ; see Defence cf 
India Act 


^ eae eee 


» Section 102—Scope of ; see Defence of India Act ... 
Defence of India Rules, Rule 75 A(7)—''Dispcsal", meaning of; see 
Defence of India Act d : i a 
— — ——:——, Rule 83 (ga)—Order under—If can bo issued on 
a firm ; see Defence of Icdia Act 


- 
ee fee — X 











eee ees 


» Rule 119—Scope of ; see Defence of India Act ... 





Definition, easement if comes within the, of land as given in secton 3 of, 


the Land Acquisition Act ; see Land Acquisition ECT T 
Dellvery order, handing over o:—Property in goods 1f passes—Subsequent 
acceptance of money by vendor is another act of disposal ; see Delence 
of India Act : i 
Demeanour and credibility of witness can be testified by trial Judge only ; 
see Contract 


Determination of the right of parties to suit raised in the point in issue 
may depend on facts and law—Res judicata ; see Contract Act 

Devolution of an estate of Hindu widow having absolute right of transfer ; 
see Hindu Law 


I ifference between a Hindu widow’s estate and an estate of Hindu widow 
having absolute right of transfer ; see Hindu Law E ue 

— ——— between contribution and re-imbursement ; see Contract Act 

——-—— between succession and Estate Duty ; see Reference ... EM 

Dismissal of creditor’s sult against a co-debtor—Another debtor had to 
satisfy the creditor's decree—Contribution suit if lies against the 


` co«lebtor ; see Contract Act . T" 


Doctrine of repugnancy and not of slira vires applicable—Conflict between 
Provincial and Central enactment ; see Ultra'vires <, oo sas 


Document, class’ of, on which money lent—Regulation and control of. 


money.-lending, - if wlira vires the provincial legislature ; see 
Ultra vires = 999 TIT 


- 


105 


189 
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5) 
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Dominant tenement, right of owners of, must be valued and he must be 
compensated with that sum on acquisition by Government ; see Lind 





Acquisition aus - 
Easement, if comes within the definition of land as given in section 3 of the 
Land Acquisition Act ; see Land Acquisition sii ve 
— , valuation of, how to be made ; see Land Acquisition ... ive 


Ejectment—Mesne profits—Lessee—Lease by mortgagor of an English mort- 
gage—Transfer of Property-Act (IV of 1882, as amended), section 654— 
Lessee’s possession, if wrongful, l 

The purchaser in mortgage sale acquires the property as it existed at the 
date of the sale discharged of the' mortgage lien but subject to the 
rights of those who were not made- parties to the suit and can sue for 
possession subject to the exercise of right of redemption by such 
persons. The position would be different if the equity of redemption 
was wholly unrepresented in the mortgage suit. 


A mortgaged certain properties on 23rd December, 1620, in the form of 
an English mortgage to B, the piaintiffs father. On June 15, 1933, 
A granted a lease of the property in suit, to defendant No. 1 fora 
term of 10 years. B obtained a decree on his English mortgage and 
in execution of t is decree purchased the mortgaged properties includ- 
ing the property in suit on 14th March, 1936. After -purchase, B 
obtained symbolical possession of the properties in due cour-e but on 
attempting to take actual possession he discovered that defendant No. I 
was in possession of the disputed property on the bzsis of the lease 
which being in contravention of section 65A of the Trarsfer of Por- 


perty Act was not binding on the mortgagee. After B's death, the - 


plaintiff, his son and legal representative, instituted the present suit 
praying for ejectment of defendant No. 1 from the property in suit as 
a trespasser and for mesne profits from him from the date of B's death 
till the date of actual delivery of possession : 

Held, that the plaintiff was not entitled to get mesne profits as the 
possession of defendant No 1 though undera lease not binding on the 
mortgagee, was not wrongful till the expiry of lease. on June 15, 1942. 
Hemanta Kumar Bose v. Jitendra Nath Pal ss js 

Mesne profits—Lessee—Position of ; see Ejectment én 


—————— The Bengal Land Revenue Sales Act, 1868 (Act VII B.C. of 
1868), Ssctions 1a exception 3, and 14—Note in the Remark Column of 
Cadastral Survey record—Not binding on Government’—Tenure created 
or recognised by settlement proceeding’—After effect of entry in 
Cadastral Survey record as to status of the person—‘Current setHe- 
ment — Tenure’, if includes the interest of a jotedar or raiyat. 





—— 


In 1898, defendant was recorded as etmamdar. A note was added in 
“the remark column of the Cadastral Survey record against this entry 


that this was not binding on Government, The settlement under 


cadastral survey was for the perlod ending in 1925. In the revisional 
gurvey of Chittagong held in 1930 he was recorded as a jotedar ; 


Paat. 


~ 105 « 


105 
105 
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Elcistelt onis us Ge 
Held, that the meaning of the remark made in the cadastral survey record 
was that although the tenancy was recorded asa tenure, it was not 
to be treated as a tenure created or recognised by the settlement 
proceedings. The note did not in any way weaken the effect of the 
Entry that the interest was that of a tenure-holder. 

"The mere fact thatthe settlement was for the period up to 1925 would 

_ not make the cadastral survey record inadmissible in evidence on the 

J question as to whether defendant’s status as | recorded therein continue 
to be such or not after that year. `.. 

Àn entry in mortgage deed executed in 1921 that the dafesidanE was an 
etmadar was good evidence as to his status for a subsequent period 
though the settlement under pond survey was for the period ending 
in 1925. — ides 

` The ‘current settlement’ as Keatona in exception 3 to Section 12 of 
The Bengal Land- Revenue Sales Act, 1868,-is in the present case 
the revisional settlement held. in- 1930 wherein the "erenpaht was 
wrongly' recorded as a jotedar, : 

Though the tenure as defined in section 1 of the Bengal Revenue Sales 


Act, 1868, includes ‘all interest in due it does not include the interest 


of a jotedar or raiyat. 

The interest referred to as "'tenures" in the various exceptions under 
section 12 of The Bengal Land Revenue Sales "Act, 1868, is distinct 
from ‘raiyati’ interests which are separately dealt with in section 14, 
Abdul Karim Master v. Raj Chandra Ghosh- -  ... m 

Ejectment, decree in, pissed against a person who, if a “tenant” under 

section 3 of The Non-Agricultural Tenancy (Temporary Provisions) Act ; 
see Ultra vires T T 

Elucidation of the scope of the charging'section—Perusal of machinery 

section may Often--be useful and sometimes even necessary; see 


^ 


Reference see eae 
English Law, levy of Estate Duty as in—Federal legislature, if has power 
to mane law providing the levy thereof; see Reference - eoe 


——, levy of Estate Duty as‘in, if a matter included in any of the 

Lists in Schedule VII to 'thé Soren meat Of' India Act, 1935; see 
Reference ~- T ete 
Entry of etmadar in cadastral survey—If a tenure-holder ; ses Ejectment, ... 
Equity, justice and good conscience ia not control the statutory provisions ; 





see Contract Act . eoe eee 
Estate Duty and succession, difference SR see Reference ... ive 
—, levy of, as in English Law—Federal Legislature, if has power 

to make law providing for the levy thereof ; see Reference ` kae 


— — Ááa—P! 





Lists: in Schedule Vil to the Government of India Act, 1935 ; ste 





Reference = " T 
—— » proposed to be levied, if covered in List Il of Schedule VII ; see 


Reference ete PII 


Y levy of, as in English Law, if a matter included in any of the 


895 
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- 


events ; i $69 Contract E TP So" 


-Etmadar, interpretatlon oaiit rend that entry of etmadar. 
.not binding on Government—Revisional aii interest is that of © 


`a tenure-holder ; see Ejectment A - eee see 
Exceptions, one of the, of the rule that A TA can be made against 


appellant only is when _ the question in appeal cannot be disposed of: 


in absence of correspondent and in that case cross-objection against 
co-respondent is allowed ; ; see Contribution, - sult for - e = te 
Exe cution—Code of Civil Procedure (Act V of 1908), Order 21, Rule, 67, 69, 
70—Sale fixed on a certain date continued from day to day—Application 
for stay of sale on ground of insolvency dismissed—Appeal to District 


Fudge and interim stay—Agreement for continuing the sale. from day - 


i to day HII the date of disposal — Executing Court informed of the agree- 
- ment and costs put in for continuing the sale—Order by Executing 


Court made after the dats fixed for sale—Sale on the last daté fixed by. 


agreement on dismissal of -appeal, if illegal or irregular Necessity for 
fresh sale proclamation. — 


The.1st appellant obtained a decree against the, oneni and ih an ` 


execution proceeding the date of sale was fixed on the 8th July but as . 
no bid -was forthcoming on that date, the sale ` was by order of Court? 
continued from day to day down to 29th Joly and on that date.an - 


order was made directing the sale to be continued .till the 5th August. 
Meanwhile the respondents made an unsuccessful application to the 
Executing Court to stay the sale on the ground of insolvency but the” 
application having been dismissed an appeal was filed'on the and 


August to the District Judge. Before the Court of District Judge ` ano 


agreement was enteréd into between the Advocates of parties with regard 


to application for an interim stay to the effect that the sale would be | 


continued till the tath August on which date the appeal was due to be 
heard, ` On the Sth August the decree-holder informed the Executing 


i Court of the agreement and paid the necessary fee for continuing the- : 


sale till the rath August. No order, for continuance of the sale- was 

7 made on the sth August (date fixed for the sale) but on the 8th August 

the executing Court made an,order that the sale be continued till the 

12th August. On the 12th August, the appedl was dismissed and the 
property was sold at a fair price to the 2nd appellant : 

Held (1) That in-view of the agreement of the 3rd August and the order of 

8th August which effectively continued the sale till the 1zth August 


there was no material -irregularity in the" proceeding -still less an - 


i 


illegality. 


(2) That no fresh proclamation was necedary as the sale Sannea kom p 


day to day and was never adjourned. Venkataramana Ayyar v. 
Natesa Pillai . : ooo a ese 





- 


see Appeal, if lies i ong "s eqs - 


~ 


-—, application- for TE E of "T to decide; i£. the | 
. petition be considered as an application for execution before conversion ; m 


+ i PAGE, E 
Estimate of probability, if it is wrong to justi, by an ultimate issue of .- -- 


. M 


^ ee 


4 
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Execution of deorsé—Sile’ of the ropare separately f separate lots—Sale 
“may be set aude regarding some lots and upheld regarding others ; see 
Sale i see - ess 
—— —— proceedings if can be stayed under section 5 ‘of the Bengal Non- 
Agricultural Tenancy (Temporary Provisions) Act ; see Ultra vires 


Executive Government empowered under statute to fix by notification the ` 


m. 


date on which tha-Act to come in operation—Inference as to intention of 
legislature to apply it to suits the cause of-action of which arose gerere 
it came into force ; see Rent, suit for ií TT 


Exercise of advisory jorladiction : even under the —— oflaw may result 


in prejudice to the rights of: future apunte and should be cautiously - 


made ; see. Reference 


Express enactment or necessary intentment, in absence of, a right in 
“existence if can be affected | retrospectively by the provisions of a statute 
passed subsequently ; see. Rent, sujt for ^ s 2 


Evidence—Admissibility —Cadastzal survey record upto 1925-4890 of 
- status—If admissible as regards same status pon inning ater that year ; 
see Ejectment > - 


Admissibility—Mortgage ded ausis: recita] of status as 


See 





. etmadar—If good evidence regarding the same status for subsequent . 


_ Period ; see Ejectment sia ec 


— —— — Admissibility—Statement D a person ES prosecutor but not 
- examined asa witness, if admissible : ; see Evidence 


—— — — Defence of India Rules 1030, rule 81(4)—8Bengal Essential Food 
Stuffs Antihoarding Order of 1944, clause 4—Indian Evidence Act (I of 
- 1672), sections 32; 33—4dmissibility of evidence—Section 24 of Indian 
Evidence Act, “person in authority’, tf includes the prosecutor.. 


Statement made to the-prosecutor by a person without his being examined - 
as a witness is not admissible either under the (Provisions of section 32 


or section 33 of the Evidence Act. 
' Once the complainant: discloses dat the statement of the accused was 


procured by him by inducement, it is thé duty óf the-prosecution to show ` 


by re-examination or otherwise that the complainant was not a person in 
` authority within the meaning of section 24 of the Evidence Act, 


UE words “person in authority” in section 24 of the Evidence Act include ` 


- the prosecutor in the circumstances of the Present case, Gunga Prosad 
Gupta *. The Emperor 2 -— xe 
must be adduced to prove benami—Apparent state of things to 

be presumed to be real j see Contract Act ees I 
Evidence Act, Sections 32, 33—Statement made to the proseoutor by a 


person without bis io examined as a witness, if admissible ; see 
Evidence j 3 





Failure of Small Causés Court to send the decree passed by it to the execüt- 


ing Court in time, if an irregularity ; see. Irregalarity ane - 
Federal Court, if can entertain applipatiod for review of its own judgment ; 
` eve Review 


7 gee ous 


~ 


149 


110 
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Federal Court cannot base its decision on construction solely.on results; see 
Court Martial wes "is 
——— ————— not to insist on the inexpediency of advisory jurisdiction 
conferred by Parliament under section 213 of the Constitution Act ; see 
Reference i ete - 


-———— ———— on reference by the Governor-General has to make certain 


necessary assumptions and reservations ; see Reference ste is 
— ——-, opinion of, to be taken by the Governor-General before 
issuing notification under sectlon 104 of the Constitution Áct, 1955 for 
making addition to the lists under Schedule VII—Reterence to. be made 
before introduction of legislation ; see Reference : aint o 








draft notification to be issued under section 104 and a draft bill to be 
introduced ; see Reference i T ide 





; reference to, on questions relating to future legislation if can 


be made by Governor-General—Constitution Act, 1935 section 213 ; see- 


Reference | ste ses 








, reference to, should be complete in itself and should not be 


left to be supplemented by the counsel by oral submissions; see _ 


Reference : ius T 


Judges—Direct forwarding of further matter by client not 
* placed by counsel—Reconsideration, If can be done ; see Leave to 











appeal ` ace e 
Federal legislature has no power to make a law id for levy of Estate 
Duty as in English Law ; see Referénce - TM kis 
Firm —Connotation of ; see Defence of India Act EUIS si 
Defence of India Rules, Rule 83 (3a)—Order under—If can be issued 

on a firm ; see Defence of India~Act - - 


Forfeiture, c'aim of, by lessor agalnst lessee upon the breach of the cove- 
nant—Lessor's right of action for injunction to restrain its breach ; see 


Fractional share-holder of property if can have the sale of the whole property 
"set aside for material irregularity—Code of Civil Procedure, order 21 


rule 90 ; ses Sale aus eec 
“Full Market Value’’—Acquisition of servient tenement—Payment of com- 
pensation, made of ; see Land Acquisition sis sii 
General Head Quarters (G. H., Q.)—‘‘An authority higher than a Provin- 
clal Government" ; see Sanction - t T 
Government, acquisition of land by—Owner of domani tenement how to 
be compensated ; see Land Acquisition : T T 
-—— —— — —— to pay the excess of valuation of easement or restrictive cove- 


nant over the deduction from the ‘‘full market value" of the servient , 


tenement to the owner of the dominant tenement ; see Land Acquisition 
Government of-india Act, 1935 (Constitution Act), section 213—Advisory 

Jurisdiction—Federal Court not to insist on the inexpedieney of it ; see 

Reference I Tm 


; reference to, by Governor-General to be accompanied with - 


PAGE. 
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105 
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~ 


Government of india Act, 1935; Schedale Vil—Lists iay of 
Estate Duty as in English nmn if a matter under any of the above Lists; 
see Reference i p eee Ke 


Governor-General, if an-authority higher. than i a Provincial Government ; 


see Sanction . ; sae pied 


- - of 


, if can refer any question on future legislation (“likely 


Bre ee ee 





to arise”) to pew Court—Constitution Act, 1935, section 213 ; see . 


Reference i is - eee 
to take opinion of Federal Court before issuing notifica- 
tion dudes section 104 of the Constitution Act, 1935 for making addition 
~ to the lists under Schedule VII—Reference to be made before introduc- 
tion of legislation ; see Reference -.- . : es * gas 
» reference by, to Federal Court " be accompanied with 
‘draft notification to be issued under section 104 and E draft bill to be 


a, cn c] 








introduced ; see Reference > i eee 

Grant of legislative power carry | with it —— accessory or incidental 

| powers; see Reference — ^ ee LOS 

: Garos of Mymensingh—Law of inheritance + see E EE se —- 


Habeas Corpus—Section 491, Criminal Procedure Code (Act V of 1898)— 
Delivery of person liable to be tried by Cou*t-martial, charged under 
section 41 of the Indian Army Act (VIII of 19i1), when offence not stated 
under section 540. 1), or when requisition. not made under section 549(2) 
-of the Criminal Procedure Code. "n : 

An application for directions of the nature f a Habeas Corpus in respect 
of a person employed as a Siding Supervisor of a certain Air Field and 
delivered to the Military authoritiés by the trying Magistrate for-trial by 
Court-martial, without requisition from the Commanding Officer .of a 
Regiment as contemplated in section 5492) of thé Criminal Procedure 
Code or without a statement of the offence of which the person is 
a-cused, as required by sectlon 549(1) of tlie Code, will prove infructuous, 


- 


if before the final hearing of the.same the Military authorities decide ` 
that the person will be tried by Civil Magistrate and release him from ` 


~ gustody-on bail, with that end in view. Amarendra Chandra 
Chakravorty v. Garrison Eugineer 926 Indian Works Section, 
Feni and others  - ses * Si 
Handnote, case on, the stamp' of which was not defaced, pendiag— An 
- Independant suit on original transaction, if lies ; see Limitation ssi 


Heirs, natural, and dependaat of a deceased subscriber have right subject to : 


the preferentlal right of nominee to receive -Provident Fund TROU sec 
. Nominee, position of eee - eee 
High Court, reference to—Appellate Tribunal for income-tax matters 


allowing objection to, place of assessment and including in reference, E. 


alters legal position ; see Ulira vires - : ee ^ 
Hindu nominee of an insurance policy. taken after 1st April Ioas. bene- 


ficiary; see Presumption . - MS ners 


-— 


.—— widow's estate—Estate of Hindu widow having absolute right of 
trinsfer—Difference between ; i 16 Hindu Law - T 


290 


135 


s 
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Hindu Law —Bequest of absolute power of transfer without giving an absolute 
estate in the. property to widom—Transfer by widow in exercise ef: such 
power, tf binding on reversioners after her death. 

A Hindu without giving an absolnte estate in the property to his widow 


can confer on her an absolute power of transfer. This fuller power of 
transfer thus given to the widow who would otherwise have had only a 


— = 


limited power `of transfer does not élasti with any “fundamental principle ` 


- of Hindu Law. 
When such powers have been tranaterced, the ow can Diis transfer 


at her will without any legal necessity and such transfer would be binding - 


on the reversioner on the widow's death, 
"Under the Hindulaw, a widow or other limited helr has no power to 


alienate the estate inherited by her from the deceased owner except for 


(a) religious or charitable purposes or (5) other purposes amounting to 
~ legal necessity or (¢) for the benefit of the estate, 


If a Hindu owner confers an absolute power of transíer on his next heir 
the widow, who would otherwise.have had only a limited power of 
transfer, she acquires an estate almost like an absolute interest differing 
only in thls respect that in the case of an absolute estate it would devolve 


on her heirs and whereas, in the case of a ‘widow's estate with full powers . 


of transfer, the property remaining untramsferred would devolve on the 
next heir of the husband, though where daughter or daughter's Sons 


would be the next heirs they would be-heirs of both, Bishun Enn v.. 


Sri Thakurji Mangala Nain Bhagwan — ca 





.be made ; see Hindu Law * ae - 
Husband acquiring property in the name of wife—The fact to be established 
to prove benami ; see Contract Act ee ete 


improvement Tribunal, President of, if can hear reference unders aston 18 —- 


- of the Land Acquisition Act as an apportionment case without help of 
Assessors and without notice to the Collector under section 20 ; ses Land 


—_ 


Acquisition eee eee 
Incidental encroachments of subjects in List I Schedule VII Constitution Act ; 
‘sve Ultra vires - zi 


—— — ——- or accessory powers are implied with grant of legislative power ; 


- see Reference | dà eec 
Income arising out of British India, legislature authorising the.inclusion of— 


Indian Income-tax Act, section 4-A(c)—If ultra vires of Indian Legisla- - 


ture; see Ultra vires — ; i ete Sleek 


Incomie-tax, imposition and assessment of—Method of ; see Ultra vires — ... 
Indian Army Act, Section 41—Charged under—Delivery of person liable 
to be tried under Court Martial—Requisites under sections 549 (1) (2) of 
the Criminal Procedure Code-not complied with ; see Habeas COrpUS — .. 
Indian Contract Act, Section 69—‘Bound by law to pay" if includes 
, personal liability as also liability “on property of th? “other” ; ; see 
" Contract Act ` e u 


Absolute power of transfer, by paguesit to Hindu widow, if can ` 
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Indian Evidence. Act—Admislblity’=Cédaatra 4 survey record upto 1925, if - 
_ admissible as regards the same" status E after that year ; see 
Ejectment - p. Us - mis? Te TP esa 173 


Indian Incomeitax "Act— Amendment - dd 1939—Introducing test of resi- ` i 
dence-—lf gives jurisdiction to Indian "Legislature ; seo Ultra vires. ~.u 265 

j Section 4-A(c)—Second part—If extra- terri- 

torlal in its operaticn - Even if extra-territorial, it is not ulira vires the 


t 
—— A 














. . Indian Legislature ; see Uliva vires — ~- iii iss 265 
—— ~~ Section ` 4-A(c) —Second | part—' egislature 
—- , authorising the Seluna of income arising out of British ladies 
ultra vires of Indian Legislature eee Ultra vires Sage Io I2 n 265 





——— (as amended in 1939's sectlons 4 (1) (b, 64(5;— 
Objection ds to place of assessment—When and where to be takea; ; see 
Ultra vires ` ise sis 265 
Indian Limitation Act, Articles 11; 13, 120—Attachment before judgment 
rejected— Limitation for suit für establishment of idm years ; | see 








i Attachment before judgment - QUE 1 T ees 181 
Indian Penal Code, Sections 408, doge ander— Constitution Act, 
section 270—Protection ; see Sanction i -— ee 275 


Inheritance—Custom—Garos of Mymensingh—Motherhood— Appointment by 
members of the clan— Plaintiff to.show better title, 

The law of inheritance amongst the Garos. of Mymensingh is that upon 
the death of a widow, her property goes to her daughters, If any, and In 

* their absénce to another woman ‘of the clan appointed by some of its 
members, 7 
^A acquired certain lands by his personal | labour as well ag with Bana 
money, Upon hls death, they passed to his widow, who died leaving 
sons, two sisters and a Bister's daughter. A suit was brought by one of 
` the sisters and sister's daughter, claiming thé estate on the allegation ` 
that they are entitled to- it i in preference to “the: sons of. the deceased 
under Garo custom ; : 

Held, that the suit fails, as neither of the plaintiffs. claim to -haye been 
appointed by -some of the members of the clan, though it may be that. 
according to Garo:custom no man can inherit property under any ciréum- 
stances whatever. The plaintiffs have -to prove a better title than the 
sons of the deceased, Nirodhini (alia N Nirodi. Saugama v. Nanda 
Sangama HRS . -ese n uewe 121 

, Taw. of, amongst, Garos of Maen abe iihertines ee 121 
Injunction ts restrain.a breach of restrictive. covenant—Right . ‘of action— . 

Lessor may claim forfeiture against lessee upon the breach of the cove- 

nant; see Lease i- Ma Pt a S 36 
Instalment decree and not a new EE thonzawe denis. followed by 

a new final mortgage décree for. sale to be passed ; see pe Bengal Money 

Lenders Act , ove T 155 
In terest of-jotedar.or raiyat if a-"tepure'— —'"*A]] interest in Poi ru 

Land. Revenue Sales Act, 1868, section 1 ; see Ejectment . Wes 173 
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Interest of lessee purchased by lessor—Lessor entitled to realise direct from 
the sub-lessee the rent payable under the sub-lease and not the rent 
payable by tho lessee ; see Lease Se ds 36 
, raiyati—Bengal Land Revenue Sales Law, 1868, section 14; see - | 
Ejectment ee T 173 
Interpretation —'*An authority higher than a Provincial AE rHIDenE j see 
Sanction ose Sis 135 
——————— of etmadar—Cadastral survey—Remark that entry of 
etmadar not binding on Government—Revisional survey—The interest is 
that of a tenure-holder; see Ejectment : oe bs 173 
of “subsequent  order*—Code of Civil Procedure, 
section 48 (1) (b) ; see Compromise - . ie dun see 100 
of the word ‘‘succession” in Es 56 of List I; see 
-> Reference T io 5 
‘Introduction by broker of prospective buyer with seller resulting in contracts 
carries the commission usual in such cases ; see Contract ... zo Aw 49 


Invalid provisions of an Act, the question of severability of, from the valid 
_ provisions—Materlal only, if the Act held to be sra vires the provincial 
legislature ; see Ulira vires see iss 220 
Irregularity —Failure of Court io send the application for execution to the 
transferred Court. 
The failure of the Small Causes Cost, which passed the decree, to send 
the decree to the Court to which the application for execution was: 
transferred (the same officer happened to be presiding in both Courts), 
is a mere irregularity. Hosainali Raj v. The orn Rindan 





Samity Limited, Barisal Town . - js 110 
——— Failure of Small Causes Court to send the decree passed by it 

to the executing Court in time ; see Irregularity ose ^ 110 
Issue, point in, must relate to tight of parties to suit—Kes sudicata—Code of 

Civil Procedure, section 11 ; see Contract Act si ds 59 
Jotedar or raiyat, interest of—If included in “‘ten ure"—Bengal Land Revenue 

Sales Law, 1868, section 1 ; see Ejectment T i 173 


Judge, trial, only knows the demeanour of the witness and can only fond a 

reliable opinion regarding hls creditability Re cross-examination ; see 

Contract . sts T 49 
Judgment-debtor commits default—Amount then due exceeds the purchase- 

price of the property—Mortgagee to get a personal decree for the 

balance ; see Bengal Money Lenders Act TIN sea 155 


—— — restored to possession—Bengal Money Lenders Act, 
section 36(2)—Title with the decree-holder till last instalment of decretal 











sum paid off ; see Bengal Money Lénders Act : X fe 155 
Jurisdiction, exercise of advisory, to be cautlously made—Prejudice to the 
rights of future litigants ; see Reference eve iu: 5 
to Indian Legislature, if given by Amendment in 1636 of Indian 
Income-tax Act ; see Ultra vires eco ass 265- 


Khas possession, decree for, subject to liability for rent—If a constructive - 
trust for rent; see Mesne prots i en He 229 
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i . Page. 
Land, definition of, if includes easemont—Land- rd Ad section 3; see 
7... Land Acquisition - - 105 


Land Acquisition—Zand Acquisition Act (I of 1894), section 18, reference 
“under, on application of owner of dominant tenement heard by the 
President of the Improvement Tribunal without dssessors—Such froceed- 
ding, if defective—Section 3, Land Acquisition Act—Kasement, if 
comes within definition of “land’—Section 16—“Incumbrance,” if 
includes easement—Right of dominant tenement, if to be valued 
independenily— Full market value" of servient tenement, kow to be 

paid —Deduction: from “full market valus” -of the servient tenement, if " 
represents the value of the easemant of the dominant tenement—Mode of 
disbursement of | compensation to the dominant tenement. 


Without notice to the Collector and without the’ help of the Assessors, 
the President of the Improvement Tribunal heard the reference made ` 
under section 18 of the Land Acquisition Act on the application of the 
owner of the dominant tenement against the Collector’s award of com- 
pensation to him, holding it to be one for apportionment only and not 
for valuation and increased the amount.” On appeal : 

_ Held, that the procedure followed was misconceived and defective, The 

r Collector ought to have been given notice under section 20.0f the Act 

and the case should have been trled as a valuation case, which under 

" the provisions of the Calcu'ta Improvement Act, could be tried only by. 
the Tribunal composed of the President and the two Assessors. 

An easement comes within the definition of land as given in sectloif 3 of 
the Land Acquisition Act, because it is benefit arising out of land. 


"On acquisition it would vest in-the Government free from the — of 
the owner of tha dominant tenement (section 16) The owner of the 
dominant tenement would accordingly be entitled to compensation for 
the loss of his right, His right must be valued and he must be compen- 
sated: by the sum of money which represents. the value of the right. 

On the compulsory acquisiti.n of the servient tenement a sum of money 
should be deducted from its “full market value" and the palance only 
should be awarded to its owner.. 

The fallacy 1 es in the assumption that the nus of an easement or restric: 
tive cOvenant to the persons entitled thereto is the same as the amount 
by which the existence of that easement or covenant depreciates the value 
of the land subject thereto, - 

Where the value of the easement is more than the sum deum from the 
‘full market value" of the servient tenement, which is acquired in making 
payment to the owner thereof, the excess must be paid by the Govern- 
ment to the owner of the dominant tenement. Bishun Prasad 


Chunder'v. Binoy Krishna Rahatgi l see is 105 
Land Acquisition Act, Section Petition of land if includes easement ; 
see Land Acquisition de sea ove 105 
: —— , Section TW PE pide pete of Improve- 





ment- Tribunal if- can lear it as an apportioninant case without helpof = 


~ 
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-Land Acquisition Act—(Con!d ) : 
Assessors and without notice.to the Collector under section 20 ; see labg 
Acquisition _ sie vee 
-—- — ——, Section 20—Notice to Collector, it may be dispensed 
with by the President of Improvement Tribunal ; see Land Acquisition ... 
Landlord, right of, to recover cash rent before the passing of the Assam 
(Temporarily Settled Districts) Tenancy Act, if taken away,alter it is 
passed ; see Rent, suit for Vis | e 
Law of inheritance amongst Garos of Mymensingh ; see Inheritance ves 
Lease —Sublessee, right of—Rent payable—Purchase in execution of rent 








decreas of the leasehold land—Covenant in head lease—Nirikh, mean- _ 


ing Of, 

The covenant in the head lease was expressed thus: “Iwill not be able 
to make permanent or periodic settlement of the land covered by the 
Kabuliyat with any one at arate of rent (#irkh) less then the rate of 
rent at which it has been settled with me and excepting doing all acts 
in the said land in exercise of (mourasi) mokarari right, I will not be 
able to do any act prejudicial to your right. If Icommit breach of 
this covenant, there will bə cause of actiofi for recovery of khas 
possessicn" : 

Held, that the covenant was ot at allto pay 1ent, but merely imposed 
a restriction as regards the terms on which the lessee might sub-let the 
land. | f 

As a restrictive cevenant, the only right of action, if any, which the head 
lessor had, was to enforce it by injunction to “restrain a breach. As 
against the lessee, the lessor might claim forfeiture upon breach of the 
covenant, ` s 

Obiter : 'lhere was no breach of TER in this case. The word 

' ‘nirikk’ means rate of rent and had no reference to the total rent payable 
under the demise, : . 

Held, that as purchaser of the lessee’s interest at the rent execution sale, 
the lessor would be entitled to realise rent direct from the sub-lessee, 
but therent'would be the rent which the sub-lessee was liable to pay 
under his sub-lease, but not that payable by lessee to head lessor. 

That the reat settled under the head lease was a consolidated rent and on 


that basis there was no breach of the covenant, The Ganges Manu- 


facturing Co. Ltd. » Srimati Radharani Dasi m m 
Leave to appeal—2rioy Council—Substantial question of law—Legislation, 
if ultra vires—Finding affecting a large number of people—Effect and 
implications of the Permanent Settlement—Provincial legislature, if can 
enact measures regulating the rights and liabilities of landholders and 
ryots—‘Proprietor’—Litigant trying to persuade the members of the 


Court to reconsider the case by forwarding direct to Court further 


matter. 


Though the finding that section 178B of the Bibar Tenancy Act is not 
ultra vires the Bihar Legislature, is one affecting a large number. of 
people, both zamindars and ryots in the Province of Bihar, the points of 


* 


PAGE, 
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Leave to Appeal—(Conta J: 
-. law being not substantial, leave to appeal to Privy - Council is refused. 
' The whole argument in support of the appeal was based upon the effect 

.. and implications of the Permanent Settlement. 
The Permanent Settlement had not deprived the Provinclal Legislature of 
the power to enact measures calculated to regulate the rights and liabi- 
.  lities of landholders and ryots inter se in the Province. 
` The expression ‘proprietor’ has been used in the Permanent Settlement 
"Only as denoting the person who is NC liable to pay the revenue 
to Government. . 
. The effect and implications of the. Permanent Settlement were fully 
discussed by Privy Council.  . ; 5 
The action of litigant to persuade the members of the Federal Court after 
hearing and before judgment to reconsider the case by forwarding direct 
to the Court further mutter not brough’ to their notice by Counsel at 
the hearing, strongly condemned. Hulas Narain Singh v. Deen 
Mohammad Mian & others ade iss 
Legal necessity, transfer by Hindu widow without, ian empowered to do 
so, if binding on reversioners ; see Hindu Law 


* Legislation, conflict between Pro-incial and Central—Constitution ‘Act, 


seotion 107—Extension of the ix EE: doctrine of ‘‘occupied 
fleld" ; see Ultra vires 


a — —; question relating to future, if can bs referred to Federal Court 
x2 . by Goveraor-General—Constitatioa Act, 1935, section 213; see 
Reference 


Legislative power, grant of, carry with it certain accessory Or incidental 


_ powers; see Reference ve eie 
Legislature, Federal, has no power to make a law providing for levy of 
_ Estate Duty as in English Law ; see Reference wee ove 
, inference as to HKG of,‘to apply the provisions of a statute 
passed subsequently to suits the cause of action of which arose before it 
came into force ; see Rent, suit for . T ese 
Lesseo—Lessor's right. of action for injunction to restrain the breach of a 
restrictive covenant and of claim .for forfeiture against lessee upon its 
breach ; see Lease - 
-——, covenant by, not to make permanent or periodic settlement of 
-' land at a rate of rent less than that settled with him etc. the breach 
whereof would give rise to cause of action for recovery of khas posses- 
sion, was a restrictive covenant only regarding. sub-lease and not one 
to pay rent ; see Lease : ee a 
- ; interest of, purchased by lessor at rent execution sale—Lessor 
p entitled to realise direct from the sub-lessee the rent payable under the 
-gub-lease and not the rent payable by the lessee ;, see Lease ... we 
Lessor as purchaser of Jessee’s int-rest at rent execution sale entitled’ to 
realise direct from the sub-lessee the rent payable under the sub-lease 
and not the rent payable by the lessee ; see Lease M eee 
Lesgor’s right of action for injunction to restrain breach of a TN 


` 
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Lessor's—(Contd.) : . 
-. covenant and ot claim of forfeiture against. lessee upon its preach | ste- 
Lease. : ssa " eve 
Levy of Estate ats as in a Eoglish bg Fedea legislature, if has power 
~ to make law providing for the levy thereof ; ses Reference.. is Ru 
Of Estate Duty as in English Law, if a matter included in any of the 





~ 


Lists in Schedule VII to the Government „Of India di 1935 ; see 


" Reference iss sis 
of Estate Duty, if covered in List iI-of Sthedute vil; see Relevance: ise 
Liability, personal and on property, of (he “other” if included in the words 





“bound by law to pay"—Indiaa Contract Act, section 69; ses Contract l 


- Act aug ase 
Liabilities of debtors—Bengal Money Tae Act ; sex -Ultra vires © .. 
Limitatión—Bengal Agricultural Debtors Act (VII B. C. of 1936), section 

§2—Suit on promissory note, 


The plaintiff alleges that he advanced Rs 149 to the mother of- the defcn- _ 
dants; "She executed a promissory note in his favour, As the stamp” 


-~ was not defaced it could not be admitted in evidence. The plaintit now 
seeks to recover on the orlginal transaction pu 
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PAGE, 


. Held, that the limitation is saved under. section Sa of the Bud Agri- j 


cultural Debtors ` Act, the debt being .one. While the case ` on the 


handnote was pending, the plaintiff could: not institute an andependent: 


z~ Suit. ón the original bene 10a) = Chandra Kumar Chowdhury v. 





Kala Meah ese eee. 
—À— Bengal Agricultural Debtors. Act, section 527 see Limitation ... 
— period reduced by subsequent statute—No retrospective effect ^ 





| 00 —$uit within the previous period: of. limitation but beyond the reduced 
7 period, if barred ; see Rent, suit for T T 
Limitation Act, section 14—AÀpplicability- of—Conversion of Petition to 

application for execution ; see Appeal, if lies - 


- 


Lists under Schedule VII, Constitutión Act, 1935—Notificationy under sec- 


tion 104—Govern or-General to take opinion of -Féderal Court beforé 


issuing notification —R eference to be made before . introduction of. 7 


legislation ; .see Reference va ete 
- Material irregulatity—Code of Civil Procedure, Order a1 rule” 60— 
^: Date and hour of sale not specified by Court; see Sale. .. T 
- Order ,of Court that zd to be “held- ater Misc. 
Case disposed 7 ; ses Sale ete - 
" Mésne profits .—Decree-holder purchaser not accountable. to joies 
` debtor from the date of -taking possession—Judgment-debtor when and ` 
^. from what point `of time entitled to get mesne pronta see Bengal 
- Money. Lenders Act * eos TJ 
-Equitable set "RU trust—Resumed Chaukidari 
xe landi Tava tidy and patnidar—Ascertainment of fair and 
aquitable. a dd Aea aR - Femang anus Nas appeal 
Preferred, i 
- .Buits were instituted Ed the prodecodsors ‘ln-interest of the. appellants ag 


7 








- 


- 


- 
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: Mesne profits—(Conid.) : - m 
patnidars to the extent of elght annas Mise and darpatnidars to dus 
extent of tle remaining eight annas share against the defendant No. 1 
(zemindar) and his tenants for the recovery. of khas possession of certain 
resumed chaükidari chakran lands and for mesne profits. The sui's 
ended in favour ví the plaintiffs and decrees were made on 24rd Septem. 
ber,’ 1910 (0-thé ‘effect that the plaintiffs would get khas possession on 
condition of paying additional rent and would haye. mesne profits till 
. the date of delivery of possession. These decrees were confirmed by 
~ the District Judge on appeal who. remanded the cases for determining 

- the terms and conditions under which the suit lands were to be held by 
the plaintiffs and f.r the ascertainment of mesne. profits. The- decrees 
were—“plaintifis’ title was declared tothe suit lands and they were to 
get khas possession of'the same by ejecting the tenant de endants on: 
condition of paying the defendant No. i (the zemindar) an additional 
rent to be determined -on the principle that the original "putni rent 
should-bear the same ratio to the patni reat now payable by the plaintiffs 
as the.original. Hustabud at the time of the creation-of the patni should 
bear to the present increased Hustabud or any other fair and equltab!e - 

- rent which may be deter mined at the'time of assessing the mesne profits, 
These ‘decrees were reversed by the High Court but unen by Privy- 
Council on the 7th July, 1925, ] = 

The plaiatiffs got delivery of pos ession on aid Noveniber 19i0, 

- On the 8th Decegiber, 1922, the plaintiffs filed applications. for the ascer- 
tainment of mes e profits and on 28th' May, 1927, the defendant No 1. 
(zemindar) filed objec'ions claiming set-off for rent due. On 18th . 
December, 1937, the Munsiff delivered judgment awarding the plaintiffs 
a total sum Of....sscercsscsssorseenedS MEINE profits for the period from aand 
December, 1906 to a3rd November, 1910, after giving. a set-off for certain 

` items out of the claims put forward by defendant No. t. 

On appeal; the learned District Judge on, 16th December, 1958, mod ified 
the decision of the Munsiff by” allowing equitable set-off (a) for rents due 
to defendant No. 1 and revenue and cesses paid, subsequent to the date 

.Of delivery of possession to the plaintiffs (that is from 23rd November, 
1910 till'28th May, 1927) ; (b) for full rents due prior to thé period of 
... Wasilat'in- connection: with the realisation of arrears relating to two 
mouzahs (i. e,.from 1903. to-: :1909)- and for revenue and cesses paid; 
` (c) by not giving credit for the arrears not realised from tenants du ring 
“the Wasilat.period ; (d) ‘by allowing rent- to: -defendant No. 1 on the 
 ,basis of certain decision and ‘not on the annual assets of .the land . 
-determined by. the Collector and by reducing the rate of interest during 
the period ot Wasilat from-12 per cent, to 6 pér cent. per annum ; 
.Heia, tbat the equitable set off. could, not be claimed bz- the zemindar 
‘(defendant No. 1). The decrees in the original suits did not create the 
claims, they were mezely” declaratory decrees, The fixing of rent was 
not a condition precedent to the patnidars being put in possession and 
the xemindar (dofendant-No. 1) was not en’ itled to an equitable set-off - 


- 
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Mesne profits—(Contd ) : 
for the rents, revenue and cess for the period subsequent to the date of 
delivery of possession to the plaintiffs as also fcr rent, revenue and 
cesses prior to the period of Wasilat, 


No constructive trust for the rent that was to fall due to the zemindar 
(defendant No. 1) could come Into existence by the decree which mere'y 
provided for khas possession subject to the liability for rent. No c3use 
of acticn for rent could have arisen at the time of the filing of the plaint 
or the written statement in these suits, and hence the two claims were 
quite different and uncertain in nature, subject-matter and circumstances. 


That the amount of rent payable by the patnidar should not be made 
to depend solely upon the circumstances of the point of time chosen by 
the zemindar or by the patnidar to bring their respective cuits for 
ascertainment of rent Or for khas possession. No evidence was adduced 
to show what was the gross collection at the time of the creation of 
the original patni in 1852. Hence the fair rent was to be assessed on 
the basis of annual value of the land determined by the Collector at 
the time of resumption in 1899. 


That the claim for set-off on the ground of Munafa during the Wasilat 
period, viz, 1991 1913 was disallowed on the ground that the claim was 
put forward by the zemindar (defendant No. 1) long after the decree was 
made, the plaintiffs not being in possession during that period, that the 
plaintiffs’ liability was a joint liability with the other co-sharer patnidars, 

- who were not made parties in the Court of appeal below and that the 
nature and subject-matter of the claim were entirely different and were 
such as could not have baen entertained in a Court of equity. 


Where the whole suit was not disposed of upon any preliminary point, 
the tridl Court decided the several issues on their merits except for 
o;e issue in respect of which the lower appellate Court remanded 
the case | : 


Held, that neither in form nor in substance the order conld be treated ag 
one made under order 41 rule 23 of the Code of Civil Procedure or 
purporting to be made under it, though irregularly made ; that such 
order being made under the inherent power of Court, could be attacked 


in appeal from decree, Maharaj Bahadur Singh» Raja Bhupendra . 


Narayan Singh Bahadur & others vis 


Equitable set off—Fixing of rent, if a condition precedent 
to the patnidars being put in possession ; see Mesne profits ... 








Military Code, Army Act, military offences, or Court Martial proceedings, if 
has any bearing on the words *proceedings civil or criminal" in 
section 270(1) of Constitution Act ; see Court Martial TE 


——— offences, Military Code, Army Act or Court Martial proceedings, if 
` has any bearing on the words “proceedings civil or criminal" in 
section 370'1) of Constitution Act ; see Court Martial ats 


Misjoinder of charges ; sée Defence of India Act i eee ese | 


Paar, 


- 229 


229 


Br 


81 
189 


ae 
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Misjoinder, proceedings, if void for—Criminal Procedure Code, section 236 ; 


F i see Defence of India Act - T 

~ . Mortgage, all properties under, not sold—A preliminary decree of sale 
. followed by a new final decree of sale of the remaining properties to be 

passed ; see Bengal Money Lenders Act wae vee 





~, security bond, if enforceable as ; see Appeal, if lies .. vis 
————— decree, a new preliminary, followed by a. new final mortgage 
decree for sale,.if to be passed or an instalment decree for the amount 





to be passed ; see Bengal Money Lenders Act | T s.. 

„~ -—— deed of 1921—Recita] of status as etmadar—If good evidence 
regarding the same status for subsequent period ; see Ejectment eve 

sale, purchaser in—Pesition of ; sce Ejectment ec ae 


Mortgagee to get a personal decree for the bala-ce of the amount defaulted 
over - the “purchase- price of the property of the judgment-debtor ; see 
Bengal Money Lenders Act ten | ius ses 

Necessary parties—Non-contesting defendants—Suit for contribution 


- Appeal by contesting defendant without making non-coatesting defen- 


dants parties ; see Contribution, suit for . - oF 
Negotiable Instruments Act, if affected by Bengal Mcney Lenders Act, 


section 30 36 and 38 ; see Ultra vires — a=. e. 


Nominee, Hindu in à life insurance policy issued after 1st ney 1923— 
cs Act III of 1933—4 beneficiary ; see Presumption : sas - 





position of 7 " - : TT TT. 


7o, fosition of—Provident Funds Ad (XIX .of 1925), section 5— 
Right of nominee to receive the money on death of subscriber —Nominee, 
if has preferential right over natural heirs—Question of title, if relevant 
tn a proceeding for succession certificate. 

A nommee of a subscriber of the Provident Fund has preferential T 
tó receive the Provident Fund deposit over.the natural heirs on the death 
of the subscriber, in the absence of any rules of the Fund framed under 
section 3(2) of the Provident Funds Act that the amount is payable to 

the dependent of the subscriber. 

In a proceeding for suc:ession certificate any question of title is irrelevant. 

' Ekbal Ahmed v. Dr. Md. Maqsood E^ i^ 


Notice to Collector under section 20 of the-Land Acquisition. Act, if can be 
dispensed with by the President of Impr. vement Tribunal while hearing 
a refer.nce under section 18 as an E case; see Land 
Acquisition. S ts j aoe sie 
Notification, before issue of, under section 104 of ia Coastitution Act, 
1935 adding to the Lists in Schedule VII—Governor-General to take 


opinion of Federal Court before issuing ncs hearers to be- 


made béfore introduction of legislation ; see Reference .  ... et 


Objection as to place of assessment—Not contemplated by Indian Income-tax 


- 
M 


of a deceased subscriber has preferential right over the natural . 
heirs and defendants to recei.e the Provident fand deposit ; see Nominee,. 7 


in appeal againat assessment j ; see Mesne profits e o ]9]9 C 
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PAGE. 
Objection to reference to Federal Court on the ground that it refers to future 
legislation, if can -be entertained—Constitution Act, 1925, sec! ion 213, 
“likely to arise” ; see Relerence i m 5 
Onus of proof—Sale certificate in the name of—The person alleging benami 
to rebut the presumption ; see Presumption ICE WT 248 
Order by execution of which the property of judgment-debtor attached 
before judgment was released, if amounts toa decree and if appeal- 
able ; see Appeal, if.lies es i 118 
of Court that sale to be held after Misc, case bac of—If material 
irregularity ; see Sale xm SN eee 168 
———— made under iuherent power of Court, if can be attacked in appeal m 
from dec ee ; see Mesne profits "^ aan 229 
. Owner of dominant tenement, right of, must be valued and he must be com- 2E 
l pensated with that sum on acquisition by Government; see Land 
Acquisition n " aed. RESTOS 


Parliament enecting Constitution Act—Section 213—Acvisory Jurisdiction £ 

—Federal Court not to insist on the inexpediency of it ; see Reference... 5 
Partner, sleeping, if can be said to be carrying on business there within 

the meaning of section 64(5! of the Indian Income tax Act; see 

ultra vires ie sis 265 
Partnership Deed—Slee ping partners—If can be said to be € on 

business there within the meaüing of section 6415) of the Indian Income 

tax Act ; ; see ultra vires sed eee 265 
Permanent or ‘periodic settlement of land by the lessee ata rate of rent . 

less than that settled with him etc. the br.ach whereof would give rise 





to cause of action for recovery of khas possession contained ina `  . 
covenant of the lease was a restrictive covenant only regarding sublease 

.and not one to pay rent ; ses Lease isi wes 36 

Permanent Settlement, effect and implications of ; see Leave to appeal . 217 
———— — , if deprived Provincial capa of ence 

the rights etc, of landlords and ryots inter ; see Leave to appeal e ` 1217 
“Person in authority! interpretation of—Comp'atnant inducing accused 

to make statement—Evidence Act, section 24 ; see Evidence S 149. 

Personal decree—Mortgagee to get—Failare of judgment-debtor to pay 

instalment due ; see Bengal Money Lenders Act : si 155 


Possession of property restored to judgment-debtor—Ben gal Miny Lenders 

Act sect on 36(2)—Title to the property remains with Decree-holder till 

the decretal dues are paid off ; see Bengal Money Lender’s Act oe 155 
of title-d:«ds of property or issue of rent-receipts by wife. 

would not afford any certain criterion for determination of benami; 

see Contract Act ie Te 59 
Power of the Governor-General to refer any question on tae legislation 


("likely to arise") to Federal Court—Constitution Act, 1935, section 








. 213; see Reference - T 5 
Powers, certain accessory or incidental, are implied with grant of legislative EE 
power; see Reference iis sss 5 


nous A ER CE INDEX OF CASES, - 
Fe L. le ` = 
TE Peu PU A laxidlord: ‘to recover tete rant if taken away by The 
E * te: — Assam (Temporarily Settled Districts) Tenancy . Act ; see Rent, suit for... 
oY “Prejudice to the-rights"of future litigants—Result of exercise of advisory 
-Ct jurisdiction evén under the provisions of law ; see Reference is 
_ Preliminary poin£, whole suit not disposed of. upon—Court decided several 
issues on merits: extept one for which the lower appellate Court reman- 
ded the cise—Order made under inherent power of Court, if can be^ 
attacked in'hppeál: from decre ; 30a Mesne profits oa is 
x President of Improvement Tribunal, if can hear reference under section 18 
pu ] of Land “Acquisitién. Act as an apportionment case without help of 
CE Assessors and without notice to the Collector ‘under section 20; see 
ue Land Acquisition^-. D Z2) ae iid 
; Presuiniption —Ajparént state ‘of thingsio be presumed to be real—The 
-person alléging benami must adduce evidence to rebut the presumption ; - 
ste ones Sct : eas ets 





s © Ciil Procedure Code (Aci V of 1908), section 66— Life ' DENN 
—Policy money, who | ts entitled to, ~ 
` Where the sale certificate stands i in the name of As the Conrt Is bound to 
presume that he is the real owner of the property and the burden lies 
upon thé pét on àlleg ni the purchase to'be benami-to rebut the pre- 
sumption and show that the apparent state of affairs i is not the renl state, 
. Section 66 of the” Code .of Civil Procedure is confised ‘to sults for 
. Possession > ^^ +> 
Quare : Whetlier | section 66 ot the Code of AI Procedure is applicanie 
to partition suit. - Yo 
A person, a Hindu,- who wag made a nominee in life assurance policy by 
^^^ — the'assured after’ 1st April, 1923, ranks as a beneficiary and is entitled 
to the policy aud ‘Jitendra Nath Sur v. Amarendra Nath 


- 


- 


"e Sur is one 
-—=— -— —— Sale certificate i in the name of A—A is presumed by Court 

y ai a „to be the réal owner—The Ea alleging. benami to rebut the presump- 

s4 “tion ; see 'Presümption `- E "a iia ay: 
"Prey Council, leave tó ‘appeal o astane question of law, what is; - 

ses Leavé to appeal, PM: eee T 

: Probabllity, estimate of. dte can be justified by ultimate. issue of events ; see 
au. Contract, uod dis - 


na] while hearing a reference under pecs ion 18 ar the Land Acquisition ` 
Bet ; see Land Acquisitión m ec 
-——, to be followed by plaintiff decreo-holder Application in the 
suit for sale of certain property mortgaged by surety in the security - 
'bond—Civil Proceduré Code, section 145 ; see Appeal, if lies EST 
Proceedings, Court Martial, are not criminal proceedings within the 
meaning of section 270{1) of the Constitution Act ;- see Court Martial ... 
— — ———, ériminal, Court martial proceedings, if—Constitution Act 1935, 
-' section 270(1) ; see’ Court Martial sis ete 





Parita eae eee “of $roof —Sale THE i 


: Procedure, ‘correct; to bó followed by the President of UL ENE Tribu- l 


229 


59 


217 


81 
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- Paaz. 
Proceedings, for succession certificate—Question of title if relevant; se&k 7-253 
Nominee, position of- -T z — e aes 152 ~ 
—— ——, if,:void for misjoinder--Criminal Procedure. Code;, section © «6 ;: * 
236 ; see Defence of India Áct . . dau. H9 2 53 
> instituted before sanction, if wholy void—New ;proceedings, foc vb 
required to be started afresh after sanction ; see Sanction vhs gy Vasca. HS 
Eba ne —— civil or criminal" in section 270(1) of Constitution. Act 1935 . 
have no reference to Army Act, the Military Code, military. offences or . 
proceedings by Court Martial ; see Court-Martial = - posre on lo ee 81 
Prohibitlon imposed on Provincial stasis ome Act 
section roo(1); see Ultra vires - e TEE s 139 


- 
= 


Promissory note—One of a class of documents on which moneys, lent 2 
Regulation and control. of money-lending (¢. g. Bengal Money Lenders. SKOLS 
Act) if -taken out of the control of provincial legislature; see - 








- Ultra vires eee Uoc 220 
; claims under— Bengal Mans Lenders Act, sections 30, i 
36, 38; see Ultra vires : - 5 aT 139 








, legislation on, if ultra vires the nebvincial IR 
ture—‘‘Money lending and- money- -lenders’—Entry No: 27, List II of 








Schedule VII of the Constitution Act ; see Ultra vires see e - 220- 
= j rights and liabilities under—Bengal Money Lenders 
-Act even if affects these is not wholly ultra vires ; see Ultra vires T 220 
Proof of benami depends oa the person paying the Price and the conduct of ..^. - 
the parties ; seé Contract Act iai e .,,7 £9 


Property in goods, if passes by handing ove: of the delivery de inten a, 
of parties—Subsequent acceptance of money by vendor is another-act of. - 








disposal ; see Defence of India Act S. Js e) > 189 
“Proprietor’’, connotation of—Permanent Settlement ; see Leave to appeal... -. 217 
F rosecutor, if a “person in authority” —Evidence ~Act, section 24; see 
Evidence xa ace 149 — 
= š statement made to, bya person not examined as_.a witness, if D ` 
admissible in evidence—Evidence Act, secti.ns 32, 333 see Evidence wa, — "149 
Provident Fund deposit—Preferential right of nominee over | the natural 
heirs and dependants ; see Nominee, position. SOR en Bt ird weer 15 
Provident Funds Act, secti n 5—Nomunee ; see Nominee,” position of |... ; 152 
Provincial Legislature, prohibition . imposed on—Constitution Act, —- 
section 100 (1); ; see Ultra vires , " Su sae. as 139 





——-————, ultra wires of, pog Mene Lenders. Act if. 
partly ; see Ultra vires ec 133 
f Provisions of statute touching a right in erence: at the passing. of the | 
' statute, if to. be applied retrospectively. in the absence of express enact- . 


ment or necessary intentment ; see Rent, suit for LT m. e m I 
Punishment of accused under t‘e rule in force at the time the 'coitravention E 

took place; ses Defence of India Act sii T E 189 
Purchaser in m rtgage sale—Posttion of ; see Ejectment -  ... pene II4 


Putni Regulation—Regulation VIII of 1819; sections 8, 9, 17(3!—Provision,. 
if any, when sale proceeds less than arrears ; see Putni sale ... es. 196 


s is 
` 


~ 
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~ 5 ` je D. , a pP. E i 
T ok ee d 


Putni gale—Arrears of putni rent—Sale of tenure under Pulni Regulation -` 


mi (Régulation TYE: of 1819)—Price fetched, insufficient. to cover entire 
deniand- — Balance; if may be recover: d by suit—Sections 8, 9 and Proviso 


to section- 17(3) of the Regulation —c ontract providing for such recovery, ` 


if runs with- “Pe land. and if consistent- with- the Regulations—Bar of 


execution’ wider “section 1684, Bengal Tenaris Act, ( VIH of 1885), if 


good ground for' refusing to pass: decree. 
There is rio provision in the Putni Regulation itself expressly dating with: 


. the situation ‘which arises “when the sale Es fall short’ of the 


„demand, ~- s.s s - - 

- Section. 17(3) of the Putal Regtlailon- -has-got no applicatio to such cases 
‘and as no fresh sale of the tenure can be hel for realisation of the 
 balance,, the only remedy of the zemindar' must be to enforce his contrac- 
“tual rights against the tenant. i 

The words *.in liquidation” in section 8 Of the Potni Regulation- do not 


mean that if the.price fetched dees.not co ‘er the entire demand, the 


xsmindar must forego the balance. i , 

The words “‘in satisfaction of whose demand -the sale. may be held" in 
section 9" of Putni Regulation - do not imply-that the demand must be 
deemed in law to have been w ped out and satisfied by the sale irrespec: 
‘live of the price-that the sale fetched, — ^ = 

A stipulation in the putni engagement to the effect that‘*in case e sale 


does not yield a sufficient amount to make good: the balance. of rent, the ` 


_ remaining properties of the defaulter should bé further . answerable . for 
the demand” is, far from being inconsistent with the spirit of the Regula- 
tion, quite'in conformity with it.-- ! 

Whether section 168A of the Bengal Tenancy Act is à bar to the “execution 
of a decree is'a question to be decided if and when the decree is put into 
execution and-cannot.be a ground for- refusing to.pass a decree. Usha 
Prova De v2 Sachindra.Kumar Basu -` -+ Ds *. ge 

Question vis. “The situs of'moveable property shall be such as'may be -speci- 
fied in' the law or prescribed by rules made under the law” does not turn 


on the-construction of the list in Schedule VII but on section 99 es ine 


Constitution -Act, .1935.; see Reference 3 
Raiyat or jotedar, interest of—If included in "tan ure" Bengal Land Revenue 


- 
soa ass 


Sales Law, 1868, -section-1 ; see Ejectment ^ ^: ^ - M az 
Ralyati ae Land Revenue males Law, 1868, Section 143 see 
Ejectment . . ' - ~ - ses ane 
Rebutting sane NEN HOT alleging benami must adduce -evidence 
to rebut the presumption ; see Contract Act E as eoe 
, Recital in mortgage deed of 1921—Status as: etmadar—lIf good deus 
regarding the same status for.subsequent period ; see Ejectment.. - 


Recovery of cash rent, right of landlord for, before: the passing of The 


“Assam (Teniporarily Settled Districts) Tenancy Act, if taken away after 
it is passed ; see Rent, suit for po SG xS NEM ET 


~ —— of khas-possession, cause of action for —Breach of covenant that . 


lessee mot "to make permanent or periodic settlement of land at a rate-of 


176 


59 


173 
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rent less than. that settled with ee & eiai: one. only. : 


p, 


regarding sub-lease and not one to pay rent; see Lease . see n ME 36 '- 


Reference—Federal power, if can legislate Sor the levy: of. | Estate Duty—, 
Advisory jurisdictton—Constitution Act, 1935, section: a13- Question" 7 
relating to Future legislation—Charging section, scope .of— Notification. - 
under section 104 of the Constitution Act —" Shall be deemed to include". 3 
As the Federal Court is not confined strictly to question of: interpretation 
of the terms used in the Reference and as invited to give its'opinion on . i ae 
the assumption that the tax referred to in the Reference as proposed to ^; o 
-be levied. is one resting on the same essential bases and having the same «^ 
essential incidents as Estate Duty in the English p on -that assump- s ; 
tion the Court delivered the following bue uh. siu 


1 


Opinion; "E 

The Federal Legislature has no power to make a law providing for. the TEN S 
of Estate Daty of the nature and with the incidents of Es'ate Duty under 
the English Law. | : 

The levy of Estate Duty of the kind vesena to is aak a matter P 
included in any of the Lists in Schedule VII to the Government of-India , 
Act, 19035. - 

Per Zafrulla Khan, J.: i: the state of the material made PE TET 
Federal Court it is impossible to express any opinion on the questions 
referred by His Excellency the Governor-General under section. 213 ‘of 
the Government of India Act, '1935., 3 J - 

Per C F. and Varadachariar, T. : -When Parliament TT thought fit rm c 
enact seston 413 of the Constitution Act, it is not for the Federal Court .' 
to insist on the inexpediency of the advisory jurisdiction ; nor does it 
assist to say that the opinions expressed by the Court on the questions - 
referred will have no more effect than the opinions of the law officers. 

- Per Zafrulla Khan, F.: Tho exercise of advisory jurisdiction, even im ..':- 
pursuance of provision made in that behalf in statute, may often. be 
attended with great inconvenience, _ occasion embarrassment and result 
in prejudice to the rights of future, litigants, It.is a jurisdictlón the- 

- exercise of which on all occasions must be a matter of a and f 


^ 


[^ 


caution. f P6 Bn 
- Ber C. F. and Varadachariar, F.: The fact chat the A eleni 
to Federal Court relate to future legislation- -cann ot by itself be regarded RE. 


»- asa valid objection, as section 213 of the Constjtution Act empowers 
the Governor-General to make a reference when queens of law are 
~- ''|lkely to arise". : 
“As the issue of a notification under sesto 104 of the Constitution dus " 
; thereby adding to the Lists in Schedule VII is regarded as a matter of. 
some gravity, it seems to have been assumed by the Joint Parllamentary: xo Je uen 
Committee that before issuing zuok a notification, the Governor-General) ~> 
; would ordinarily take.the opinion of the Federal Court as to whether: 
the proposed legislation is not covered by any ‘of the entries in the Lists. - 
[n this class of cases, the Reference should, in the very nature. of things, .; : 


Vor, ia 0.784 0 72 INDEX OF CASES, ` 
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- 
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M 


Reforence—(Contd.) + r. 


be made before-the legislation has been introduced.and the iieo 
based Upon - the hypothetical character of the aeons. can have 
no force. - 


In dealing with suoh questions as are referred to Federal Court, the Court 


has to ‘make certain assumptions and reservations in answering them, 
‘The necessity for making such reservations: may arise in particular cases 
and the proper course for the Court to adopt in such cases is to make its 
report with such reservations as may be found necessary, 


(0 Per Zafrulla Khan, 3. : The Court ‘must be furnished with the fullest 


m~ 


material on the subject -in an exact and precise form: 'and should not be 


left to base its opinion upon assumptions or be reduced to the necessity of 
safeguarding against misapprehension or misconstruction of what it 
might have to say by a profuse employment.of ‘ifs’ and ‘buts’ and 
‘provideds’. In other words, it should be put in a position to arrive at a 
determination of the questions referred with confidence that its opinion 
would furnish some guidance and help. One precaution that might be” 
taken would be to attach to the Reference'a draft of the bill which it is 


Proposed to place before the legislature. A draft ue be found to be 


of considerable assistance. > 


Per C, Y. and Varadachariar, 9.:- It would make the task of ‘the Court 


easier-and ‘perhaps enable it to give,a more specific and useful opinion, 
if in these cases the Court’ could have before it not only questions 


.intended to indicate the pith and substance of the proposed legislation 


but also a draft notification to be issued under section Tog and a md bill 
to be introduced to carry out the proposals. 


Per Zafrulla Khan, F.: A law enacting.that upon the death of a person 


there should be levied a duty in respect of property of the deceased may 
well be so framed as to be completely covered by entry No. 56 of the 
Federal List, even upon a narrow aeons of the term ‘succession’ in 
that entry. 


Whenever the Federal Court is invited’ to tender.an opinion upon questions 


of law, the questions must be cast in a precise and exact form and the 


reference itself must contain all the materials -necessary to enable the . 


Court to arrive at a satisfactory « detérmination of the questions. It should 


not be left to counsel to supplement the reference during the coursé of 


the hearing by oral submissions, Counsel may as of right enter upon án 
exposition and interpretation of the materla] comprised in the reference, 


[n determining the true nature of a tax considerable help may be derived ! . 


from the machinery provisions and the schedules : 


E" C. F. and Varadachariar, F.: A perusal even of the- machinery 
section may often be useful and sometimes - even necessary to elucidate ! 


the scope of the charging section, g 


Per Zafrulla Khan F.ı The Court cannot be invited to-make a pronounce- 


ment upon the nature of the duty proposed to be levied in the absence of 


- full information of the subject of ELA etc, which would be necessary l 


to make the duty effective. - =. > , a a 


f 
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PAGE. 
Reference—(Conid ): LS ` 
In the case of some of the items it would not have been possible to arrive 
at any conclusion one way or.the other i in the absence of a draft of the 
legislative provisions embodying the items. 


As regards fhe: point (“The situs of moveable property shall be scch as 
may be specified in the law or prescribed by rules made under he law" 
it does not turn on the construction of the List in Schedule VII but on 
section 99 of the Constitution Act, Asthe validity of such legislation 
depends upon its conforming to the provisions of settion 99 of the said - 
Act, the question does not therefore admit of a general answer. There 
is nothing `n List II of Schedule VII to cover the proposed.daty. 


Per C. $ and Varadachariar, Y. Recognising that there are real and. 
substastial differen-e between succession. and Estate Duties, the wo d 
‘succession’ used in Entry 56 of Lis: I which speaks of “duties in respect 
of succession to. properly” is used in a narrow sense and means trans- 
miss'o1 by law or by will of men, to one or more persons of the property. 
.and the transmissible rights and obligations of a deceased person. 

Jt is not appropriate to describe a levy in the nature of Estate Du' y- 


^ With reference to the form of question (1) it is inadequate. It may. - 
~ generally be true to say that questions (1) and '2) correspond to charging 
sections of the proposed Act; but a perusal even of the machinery 
sections may often be useful and sometimes even necessary to elucidate 
the scope of the charging section. ` 

Assuming that in the absence -of material, an affirmative answer could . 
have been returned to the first qaestion as it stands, it would have been 
extremely difficult to ré'urn an answer to the whole .of question (a) 
(a) in the absence-of. such material. ] 

While it is true that the grant of legislative power in respect of a certain 
subject-matter will- carry with it certain accessory or incidental powers, 
including a power to enact provisions to make effective the exercise of the 
main power or prevent evasion Of the law enacted under that power,- 
provisions of this kind are -substantially -different from provisions. 
calculated to extend the scope of the main power itself by a statutory 
fiction. It is bound to be a question of much difficulty—and one which 
could :only usefully be attempted when the legislation has taken much 
more final, form—to determine whether the various provisions set out in 
question (2) (a) can be regarded as ‘incidental’ or ‘accessory’ or ‘necessary’. 
Re Reference under section 213 of the HOVSHICISBE of India . . 
eu à , : a _ ese WE be RA © 5 

— — by Governot-General to Federal Court to be accompanied with =° 
draft notification to be issued under section 104 and a draft bill to be - 
introduced ; see Reference - is ze B. 

— — to arbitration—Schedule II of Code of Civil Procedure i in force— . 
Decree by primary Court in accordance with award—Decree set aside 
on appeal—Second appeal, if lies ; see Socond Appeal ee iis 1 3 

————— tO Federal Court on questions relating to future legislation, if 
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Ta. = |. Pant. 
Refórencé—(Contd;- E Nr. rA NEC jaw 58 
- -  . canbe máde by 'Govérnór-Genéral— Constitution Act, 1935 section 213 ;- 
| see Referenca.: We c sos à "—- ML PINE SE g 





to’Federal Court should ie complete: in itself snd should not be- 
'  left:to be supplemented by the counsel m oral ‘submissions ; sse 


Reference. IDA - : es = "ase - § 
——— — to Federal Court should be made by Governor General. baile: ins | 

troducing legislation as to,whether it covers any -of the entries: in the. 

lists under Schedule VII of the Constitution Act; ses. Reference is 5 





—— to High Court—Appellate Tribunal for icone (a matters allow- 
' sing objection to the plíce of asses ment and including it in reference, if 
‘alters legal position ; see, Ultra vires- | f i E 264 
— under section : :8 of Land Acquisition Acte President of Improve- 
ment Tribunal if can hear itasan apportionment case withont help of 


Assessors and without notice to the Collect >r under section 20; see 





‘Land Acquisition E WE c Me WM DI ^ Re Bear 105 
Regulation Vill of 1819, section 8—“In liquidation” Interpretation of— — 

' Zemindar if to: forego balan: e of dues over sala proceeds ; see Putni Sale... -` 176 

EE sections: 8, 9, 17 (3)—Arreárs Of putni rent—- ^ — 
Provision,’ if any, when sale proceeds less than arrears ;-see ‘PutniSale... ^ 176 
Release of óne debtor by creditor does "not bar claim of contribution- by 
* , . another debtor against the released deb'oc ; see Contract. Act e 50 

Relevency- of: questicn "of title in Succession : pause proceedings ; 

Nomince, position of -~ ae. x si ge : T ses 153 


Rellef—A ppeal by contesting defendant -in a suit -for nioan without 
' making. -other de“endants parties in ape P can be. given; see 
Cotitripution, suit for 2. -2%» = : i Spe eoe 45 
Rent, amoant of, payable by the putnidar—Not de: tibl from evidence 
on record—Fair rent to bs*assessed by the Collector on the basis of 
annual value at the tims of resumption in 1899 ; see Mesne pronts-  ... 229 
——-, amount of, payable by ths putnidar—Not to be made to dx pend solely 
upon the circumstances at the point of. time ‘chosen by Zemindar or. 
 patnidar ;. see Mesne profits Si 2 : "E 229 
execution’ sale—Lessor purchases lessee's ‘right Lessor entitled to ` 
7 realise direct from the sublessee the. rent, payable. under. the sublease 
. and not the rent' payable by the lessee ; sse Lease s EEST 36 
» fair, to be assessed by Collector for potni on. the basis of nd value 
at the time of resumption in 1899 ; see Mesne ‘profits _ Qc. D e. 229 
. payable to lessor by the sublessee when the lessor. purchases the 
lessee’s -interest—Lessor entitled to realise’ direct- from _the sublessee 
` the rent payable under the subleass and not. the. rent payable by ‘the 
lessee ; ; see Lease ` 1 : a Nene sa 36 


- - 


+ - - 











—-, rate of, settled with the lessee—Covenant in aka “lease that- the lessee 
not entitled to sublet at arate of‘ rent less:than what is settled with 
. him—Bresch: will entail cause. of -actign for recovery: of Khas posses- 
_sion—A restrictive covenant only. rung A etnies and not one-to pay 

- pent ; see x "ZI NN ] : “towne oh ae a 36 


P 
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u Paar, 
- Rent settled under the head lease at a lump sum with the.covenant that the : 
lessee shall not be entitled to make permanent or periodic settlement at 
arate of rent less than that settled with him, was a consolidated rent ] 
and the grant of a sublease at a rate of rent lessthan that granted to iu 
him was no breach of covenant ; see Lease "ll 7 26 


a, sif for—The Assam (Temporarily Settled Districts) Tenancy Act, 1935, 
sections 1(2), 3(17), 44—Retrospective effect of statute—Pre-Act right 
of landlord to recover cash rei ài—Limitation —Empowering Executive 
Government to-fix by notification the date on which the Act is to come 
into operation —Right of suit. l s 


_ The Assam (Temporarily Settled Districts) Tenancy Act, 1035, does not l 
-° take away the pre-Act right of the landlord to recover cash rent at the 
contractual rate. d 


Provisions of Statute which touch a right in existence at the passing of - 
the Statute should not be applied retrospectively in the absence of 
express enaotment or necessary ‘intentment. 

A right of sult isa vested right. 

The defendants took settlement of 16 bighas odd land in the District of 
Cachar (temporarily settled district in the Province of Assam) from the 
plaintiffs by executing a registered Kabuliat on the roth Bhadra, 1342 
corresponding to 27th August, 1934, for 15 years at an annual rent of 
Rs. 70. The Assam (Temporarily Settled Districts) Tenancy Act, 1935 

e was passed in 1935 but came into fórce on the rst March, 1637. 


On 26th July, 1939, the plaintiffs instituted the present suit for recovery 

of arrears of rent from-1341 to 1345 B. S, at the stipulated rate of 

cus Rs. 70 per year. The defence of the tenant was that they were not 

liablé to pay more than Rs. 7-8 annas per year, that is, five times the 

annual revenue of the disputed land in view of the provisions of section 

44 read with section 3(17) of the Assam (Temporarily Settled Distric' s) 
Tenancy Áct, 1935 : 

Held, that the plaintiffs were entitled to recover. rent at the contractual 
rate, that is Rs. 70 per year for the entire period in suit and not for the 
period 1341 to 1342 B. S. : 

Before the Assam Tenancy Act came into force the period of limitation 
for recovery of arrears of rent was 6 years,” The Assam Tenancy Act 
reduced this period to 3 years: | 

* Held, that the plaintiffs’ claim for recovery of arrears of rent for 1341 and 
1342 was not barred by limitation, as the vested right was not taken 
away by the Assam Tenancy Act, 1935. 

From the provision of a Statute which empowers the Executive Govern- 
ment to fix by notification the date on which the Act is to come into 
operation, it cannot be inferred that the Legislature "intended the Act to 
apply to suits the cause of action of which arose before the Act came 
into force. Brojendra Lal Roy ve Mubeswar Ali Choudhury ... e I 

ne _Rent-receipts, i issue of, or possession of title deeds by wife would afford 
no cértain pO [or determination of benami; see Contract Act. ... ^ 59 


` s 
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Res judicata—Code- of Ciyll Frecedure, . section t1—Point in issue must - 


relate to right of parties to suit—Determination of those rights may 
depend on facts and law ; see Contract Act : T - 


Restraint of a breach of restrictive sbronantintanctlon cR lebt of action 
—Lessor may claim forfeiture ee lessee upon the breach of the 


covenant ; see.Lease E * e T 
Restrictive covenant, valuation on how to be TUM ; see Land- 
Acquisition f T ou = o - s ' 1-808 eee 
Results, solely on, _the decision of Federal Court on construction cannot 
rest ; see Court Martial , i eee eee 


Retrospective effect on a pre-existing right by the: “provisions of a Statute 
subsequently passed without express enactment or _neceasary intentment, 
if should be allowed ; see ‘Rent, suit for’ I i I 


Reversioners, if bound by thé transfer by Hindu widow eine absolute . 


power of transfer by bequest ; js Hindu Law o e T 


Review— Judgment of Federal Court. X 
The Federal Court cannot entertain an application. for review of its own 
judgment except in certain circumstances, The maxim -Jnterest 
reipublicae ut sit finis litium is to be taken into account in every case. 
The power to review is one to be exercised with extreme caution and 
l only in very exceptional cases, In such cases, when by misprision. in 
embodying the judgment, errros have been introduced, a rehearing at 
the instance of one of the parties isan indulgence with a view mainly 
to doing justice when by some- accident, without any blame, the party 
has not been heard and-an order has been inadvertently. made as if the 
party had been heard, The judgment cannot be reopened only for the 
reason that new evidence is forthcoming. A Narain Singh v. 
Deen Mohammad Milan -: | aie aa 


Revision-—Civil Procedure Code, section pecan cmnciene —— to 
arbitration and decree im accordance with "award set aside on | appeal— 


No second appeal ; see Second appeal ' is T iss 
Revislonal- Survey —After canasta] orroye-Etmadar; if a tenure holder ; ; 
see Ejectment p s $^ "Eee Tm 


Right.in existence touched by a Statute passed. subsequently if can be 
affected retrospeotively in the absence of aspresa enactment or necessary 
intentment ; see Rent, suit for 7 T7 w e. 

of suit is a.vested right ; see Rent, suit for- ^ - ` PT T ea 

—-— of sult withia the pre-existing period of limitation, if barred -under 
the subsequent Statute réducing the said period }- see Reat, suit for ... 


of owner of dominant” tenement must be valued and he must be com- 
pensated with: that sum on acquisitlon by Government; see Land 
Acquisition - die ec 
— ——, preferential, of nomince over natural heirs a dependants of a 
decedsed subseriber to receive send Fund deposit 5 see nominees 
position of 70 . we ats 
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Right of action ón a restrictive covenant was for injunction to restrain its - 


4 


breach and the lessor may claim forfeiture agen lessee upon the breach 


of the covenant ; sve Lease : dès s.. 
Rule in force at the time the contravention took a of 
accused ; see Defence of India Act - ^ -ens one 


Act—Conflict between provincial and central enactment—Both intra . 

> vires of respective legislature—Doctrine of repugnancy and not of stra 

. vires applicable ; see Ultra vires PT ID 
Sale—Sale in execution of D without specification of. 


hour—Such sale, if and when may be set aside in part—Civil Procedure _ 


Code (Act V of 1908), order ar, rule go. 
: It is incumbent upon the Court to specify both the day and hour under 


order 21, rule 69 Civil Procedure Code, Failure to specify the same is a B 


- material irregularity. 

Tt is a material irregularity to pass an odes that the sale will be held after 
a Miscellaneous case started by the judgment-debtor is disposed of. 

Order a1, rule 90 speaks of setting aside a sale in its entirety, if it is 
proved that it is bad on the ground of material irregularity or fraud. 
A sale which is affected by such defects cannot be set aside in part, and 
it is immaterial that the person who applies to set it indes is interested 
only in a fractional share of the property sold. i 


Where properties are sold in execution of decree separately in ‘separate lots, - 


the sale of each lot is a separate sale and the sale may be upheld with ` 


regard to some of the lots and set aside as regards the rest under the - 


provisions of order at, rule go of the Code of Civil Procedure, Shila 
Pal v. The Comilla Banking Corporation, Limited — lus 
——, auction, on the last date fixed by agreement'of ‘partiés on dismissal of 
` appeal against order of excouting eon if illegal Or Irregular ; : see - 


Execution s.. se . 
——, date and hour of, not specified p Court—Code of Civil Procedure | 


.'' Order 21, rule 69-—1f a material irregularity ; sed Sale - m 


Ee property In execution of decree—Separately in separate lots—Sale o 


-— 


each lot a separate sale—Sale may be set aside regarding some lots and 


upheld regarding others ; see Sale see T 
—— of the whole property, if can be set aside in part by fractional share- 
: holder— Code of Civil Procedure, order a1, rule 90°; see Sale - 


Sanction—Constitution Act, section 270—Section 408 or section 409, Indian 


Penal Code (Act XLV of 1860)—Proceedings, tf valid without consent. 

Offence under section 408 (Criminal Breach of Trust by a Clerk or Servant) 
Or section 409 (Criminal Breach of Trust by a Public Servant or by 
Banker, Merchant or Agent), Indian Penal Code, I8 not one in respect of 
which the protection of section 270 of the Government of India Act, 

41935 can be claimed, - ' 

Section 270 of the said Act, which requires that if proceedings be instituted ` 
before sanction under the section is obtained, such proceedings are. 
wholly vold and’ new prcceedings must be instituted after the sarcticn is 


— 
——- of severability not to be invoked to uphold the validity of impugned — 
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Sanctlon—(Conid.) p. LE X : 
obtained, js be Stry disse. “Suraj Parkash v, The king. 
Emperor. n R - 2875 


Criminal Procedure Code (Act V of 1898), section 197—' ‘An 
authority higher than a Provincial Government’ —G. H, Q. ° ` 
The expression “an authority higher than a Provincial Covei po in 
section 197 of the Code-of Criminal Procedure has refereüce to the 
- Central Government, the Governor-General and the Secretary of State ; 
G. H. Q. is-thus not an higher ne M. L. Bannerjee v. The 
King-Emperor Romse x s "UA sum no 135 
— — — Constitution Act, section 270 ; ses Sanction PU l ; 
-Scope of the charging section—Elucidation of—Perusal of machinery section 
may often be useful and sometimes even necessary ; j see Reference is 5 


Second appeal—If lies—Order setting. aside the order of. primary Court that_ - 
BAe the Court was without Jurisdiction. in making a reference to arbitra- 
tíon—Procedure, 

There was a reference to arbitration while Schedule IT of the Códe of Civil - 
Procedure was still in force, The primary Court made a decree in 
.Accordance- with the award. On appeal by ‘the Plaintiff, the lower - 
appellate Court: set aside the order on the ground. that the reference to. 
arbitration was without jurisdiction : > ` 

Held, that no second appeal lay. The remedy of the party was to apply 
to the High Court under section 15 of the Code of Civil Procedure 
to set aside an"order of the lower appellate Court as being without 
jurisdiction. i : 

That no appeal lay to the lower appellate Court. . ; i 

That it was not enough for the petitioner i in revision to show merely that . 

. the order of the lower appellate Court was made’ without jurisdiction, 
He must further show that the appellant in the lower appellate Court 
would have failed, if instead- of filing an incompetent appeal, he had 
applied in revision under section 115 of the Code of Civil Procedure, 
ce Achiran Bibi v, Babur All Sapui ses iie 123 


Secretary of State, if "an authority higher than a Provinclal Govern- 
ment" ; see Sanction "a ] : f T we - 135 
Section, machinery, perusal of, may often be useful and, sometimes even. l 
necessary to, elucidate- the sdope of the- charging section; see 
Reference a . see Ks 5 
Security, Bond, if enforceable as a mortgage—Property under security bond, - 
if can be attached and sold in execution proceedings; see Appeal, 
5 if lies es e 118 
Separate lots of the properties to be sold are sold” separate 'y—Sale may be 
e set aside regarding some lots and upheld regarding others; see Sale 168 
Servlent tenement—Acquisitioa—‘Full Market ; value” How to bə paid; 
F see Land Acquisition . 9 `> PR ET 105 
Settlement, current—Interpretation of—Bengal Land Revenue Sales Act, 
1868, section 12, except, 3; see Ejectment vie ove 173 
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Settlement, permanent or periodic, of land by the lessee at a rate of rent 
less than that settled with him etc, the breach whereof would give rise 
to cause of action for recovery Of khas possession contained in a cove- 


nant of the lease was a restrictive covenant only regarding sublease and - 








not one to pay rent ; see Lease T T 
, Revisional—If “current settlement” ; see Ejectment ove 
Small Causes Court, failure of, to send the decree passed by it to the 
executing Court-in time, if an irregularity ; see Irregularity ... es 
State, once any connection with a particular, is shown, the subject comes 
under the taxing power of the etsate ; see Ulira vires TX T 


Statement by accused induced by ‘complainant —"Persos in authority" —. 


Evidence Act, section 24; see Evidence wae ass 
made to prosecutor by a person not examined as a witness, if 
admissible in evidence—Evidence Act, sections 32, 33 ; see Evidence ... 
Status—Cadastral survey record upto 1925—Entry of status—If admissible 
as regards same status continuing after that year ; see Ejectment T 





Statute empowering Executive Government to fix by notification tbe date on 
which the Act to come iuto operation—Iaference as to intention of 


legislature to apply it to suits the cause of action of which arose.-before - 


it came into force ; see Rent, suit for as 7 en 





statute, if to be applied retrospectively in the absence of express enact- 


ment or necessary intentment ; see Rent, suit for eee T 
Statutory provisions not controlled by justice, equity and good conscience ; 
see Contract Act " a we 


Sublease—Covenant in the head lease that lessee not to make permanent or 
periodic settlement of land at a rate of rent less than that settled with 
him—Covenant a restrictive one only regarding sub-lease and not one 
to pay rent ; see Lease > ius s 

Lessee's interest purchased by lessor at "TT: execution sale— - 
Lessor entitled: to realise: direct from the. sub-lessee the rent payable 
under the sub-léase and not the rent payable by the lessee ; see Lease . 

Submission, oral, by counsel supplementing the reference to Federal Court 
not to be allowed ; see Reference T eco 

Subscriber, deceased Nominee has preferential right over natural heirs and 
defendants to receive the Provident Fund deposit; see Nominee, 


[d 





-~ 


position of - cone 


Subsequent contraets between: buyer and seller as a result, of satisfactory. 
business relationship mny not carry commission to broker; see. 


Contract aoe eee 
Substantial question of taw—Effect and implications of Permanent 
Settlement—Findiug that section 178B of the Bihar Tenancy Act is not 


ultra vires the Bihar Legislature ; see Leave to appeal ae ote 


Succession and Estate Duties, difference between ; see Reference one 
Succession certificate procaedings—Question of title, If relevant i ; see 
Nominee, position of 


, provisions of, touching a right in existence at the passing of the . 
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Suit, an independent, on the original transaction for whieh a pronote was 
." executed but the stamp of which: was not defaced, if Hes; see 
Limitation E IL ett 
—— by, creditor. dismissed as against a T E debtor had to 
. satisfy the creditor's decree—Contribution suit if lies s aga inst the co- 
debtor ; see Contract Act T Im T 
— for contribution—Deposit of arrears of revenue—One defendant No, 1 
only contested—Suit decreed—Appeal by defendant No. 1 without 
making other defendants parties—The other -defendants are necessary 
‘parties and defendant No. 1 can'tget any relief in their absence ; see 
Contribution, suit for = is 
—— for possession —Code of Civil Procedure; section-66 ; see D a, ave 
, lf lies—Attachment before judgment rejected—Civil Procedure eee 
order 21, rule 63 ; see Attachment before judgment - T 
Taxation—Accrua! of income abroad— Protection to puso for his residence 
ina particular country ; ste-Ultra vires ` MENT IT 
“Tenure”? iacludes “all interest i in andea includes interest of jotedar Or 
raiyat ; see Ejectment .^ _ p e. 
“Tenant’’, connotation of—Bengal Nick iia Tenaocy (Temporary 

Provisions) Act ; see Ultra vires: iv oes 
The Assam (Temporarily Settled Districts) ee Act, 1932, if 
takes away pre-act right of the ee to recover cash rent j see Rent, 
sult for ~ - ove 
Title, question of, if relevant in succession , certificate proceedings ; ; see 
Nominee, position of aes is 
to property remains with the NESSUN — possession 3diored 
to judgment-debtor' on re-opening of decree under section 36/2) of the 
Bengal Money Lenders Act till decretal dues paid off ; see, Bengal Money 
Lenders Aot, . a et ove 
Title-deeds of property, possession of, or issue of rent-receipts by wife 
- would not afford any certain criterion for determination of benami ; see 
Contract Act Wc f s 
Transfer, absolute power of, to Hindu widow by bequest to widow, if valid 
under Hindu Law ; ses Hindu Law eee eve 
—— —— by Hindu widow without legal necessity -when PUE to do 
so, if binding on reversioners ; ; ste Hindu Law - ava sai 
Transfer of Property -Act, Section 65A— Lease by. E of an 
English mortgage—Lessee’ s possession, if wrongful; see Ejectment  ... 
Trust, constructive, for rent—Decree for khas poe et to liability 
for rent ; see Mesne profits S EE is 
— —, Criminal breach of —Criminal mispiropriaticn mer of property— 

-- Contract of sale. 

The petitioner Dwijapada is an employee i in the- TA of Ghosh & Co., who 
are brick makers and part of his duties consists in writing some of the 
books of the firm, The other petitioner Nagendra is the sole proprietor 

. of the firm Dutt & Co., who deals with büilding materials, It is 
alleged that Ghosh & Co., on certain dates sent brioks to Dutt/& Co, 


ei 
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Trust—(Contá.) : EXC x eh of i 


which Dutt & Co., purchased. „The latter refused to pay for le. on ^. 


the ground that they had never received those bricks. Evidence waa 


given as to receipt of bricks by Nagendra. Evidence also was given that , 


the- petitioner Dwijapada did not enter these deliveries in certain books 
e^ of the firm Ghosh & Co., and the suggestion apparently is that this 


_was.done in collusion with the petitioner Nagendra. On those facts: 


Dwijapada was tried on a charge of criminal-breach of trust with respect 
to some bricks and Nagendra with abetting him in the commission of. 
that offence. The conviction, however, was under different sections : 

=> Held, there cannot “be any criminal breach of trust or criminal misappro-- 
priation in respect of the: bricks, inasmuch -ās the bricks became the 


Paat, 


-~ 


i. 


property of Nagendra as soon.as they were appropriated tothe contract - - 


> | Of sale between Ghosh & Co., and Dutt id Co. is cu Sintia v. 


Brahmapada Ghose — diet 32 maps 


"Ultra E E Tenancy "a y Provisions) Act (IX B. 

C. of 1940), section 3—Constitution Act, Schedule VU, Entry 4—Civil | 
^7: Procedure Code (Act V of 1908), section 4(1)—'Tenant'. - 

graer 21; rule 24 of the Code of Civil Procedure which directs that the 
Court should issue its process for the execution of the decree once 
the prescribed preliminary measures have been taken, is to be read 
subject to section 4 (1) and the operation of the Bengal- Non-Agricultural | 
i Tenancy (Temporary Provisions) Act, if falls under Entry 4 of List II 
of the Seventh Schedule to the Constitution: Act, is saved by : section 4a) 
. ^'' of the Code of Civil Procedure, Hence no question of repugnancy 


~ 


between the Civil Procedure Code and ‘the Bengal Non-Agricaltucal D 


Tenancy (Temporary Provisions) Act arises, 

A decree in ejectment against the respondents obtained on -the 8th 
February, 1940, was confirmed on` appeal on the 15th May, 1940. 
When the decree-holders applied for execution of this decree, on the 4th’ 
June, 1940, the judgment-debtors filed an application asking for stay of 

- proceedings in terms of section 3 of the Bengal Non-Agricultural 

Tenancy (Temporary Provisions) Act, which had come into force on 

p the 30th May, 1940 : 

Held, that the proceeding in execution should be iced under gestión 3 of 

E the Bengal Non-Agricultural Tanancy (Temporary Provisions) Act, 


_ The word ‘tenant’ in section 3 of the Bengal Non-Agricultural Tenancy ae 


(Temporary Provisions) Act is used in the popular sense, that is of a 
person who was a tenant before the decree in 'ejectment was sought or - 


r} 
» 
sf 


whoma decree in ejectment had been passed. Mukunda Murari 


Ctiskravarti ?. Pabitramoy Ghosh D T: 
Bengal Money Lenders Act (X B. C. of 1940), sections 30) 3, u 





if valid and operative, — 
Sections 30 and 56 of the Bengal Móney Lenders Act are valid and Opera: 
tive. These sections are severable from the rest of the Act.” The Banga. 


wc 


-^ 


obtained against him. Hence the section is applicable to a person agalnst ` 


> 126 


- 


r 
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Ultra vires—(Conid.) ; 

Money Lenders Act is in some respeotd at least ulira vires of the 
provincial legislature, l 

Entry 38 of List I, Schedule VII of the Constitution Act is limited to laws 
which affect the conduct of the business of bank qua banks, and hence 
sections 30 and 36 of the Bengal Money Lenders Act are valid and ‘the 
liabilities of the debtors are fixed with reference to the provisions of 
these sections.- The Bank of Commerce, oe Khulna v. 
Nripendra Nath Datta i 133 


PAGS, 


Ultra vires—Bengal Meney Lenders Act, sections 30, 36 ; see Ultra vires ... 133 

Bengal Money Lerders Act (X B. C. of 1940), sections 30, 36 
and 38— Constitution Act, section 100—Entry 28, List I and Entry 10, 
List I1I— Incidental ericroachments of List 1 subject. 
ctions 30, 36 aud 38 of the Bengal Money Lenders’ Act are wera vires 
the provincial legislature as to claims under promissory notes. 

By making sections 3o, 36 and 38 of the Bengal Money Lenders’ Act, 1940, 
applicable to claims under promissory notes, the Act ig an innovation 
of Entry 28 in List I of the Seventh Schedule to.the Constitution Act; ; 
they affect sections 32, 79 and 80 of the Negotiable Instruments Act 
substantially. The attack against the above sections of the Bengal 
Mon y Lenders’ Act, 1940 will not be met by treating them as legislation 

. with respect to “Contracts” (Entry 10 of List III) as sub-section (2) of 
section 100 of the Act makes even legislation on List III matters subject 
“to the preceding sub-gection”, whenever such legislation is enacted by 
a provincial legislature, 








r 


Mere incidental encroachments on a List subject by a provincial legislature 
will not amount to a transgresslon“of the prohibition imposed on the 
provincial legislature by sub-section (1) of section 100 of the Conatitu- 

- tion Act. - Í 

Sub-section- (1) of section 100 of the ‘Constitution Act expressly denies 
power to the provincial legislature to make laws with respect to any of 
the matters enumerated in List I. 

It would not be sufficient if the impugned provisions in a speed 
enactment were incidental to a subject enumerated in the Provincial 
List ; their incidental character must be determined with reference to 
their-relation to the subjects ennmerated i in List I 

The decision depends npon the determination of the question whether the 
provisions of the impugned Act encroach upon List I subjects to any 
substantial extent or whether the inference is only incidental. ‘Thus 
the question whether the provincial enactment is or is not sra vires 
must be determined in each case as it arises. 


The question of the validity of the provincial legislature with respect 
to a matter enumerated in List II is not finally settled by a decision that 
the legislation is in pith and substance one dealing with such matter, 
The Bank of Commerce, Limited, koana: v. Kunja Behari _ 
Kar. M "IC 139 


-* 
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. , Ultra & vigee—Boneat Money Lenders Aci (X-B. C. of 1940), section 36— 


Decree. obtained on promissory. note—Provincial legislature, if can 


enack measures affecting promissory notes. 
Similar provincial legislation in pith and substance related to s 


lending and money lenders" (Entry, No. 27. List II of Schedule VII of - 


Constitution Act) and any argument based on the exclusion ‘of promis- 
- sory notes from the sphere of provincial. legislation will not avail la 
cases where claims under ade eats notes had. merged i in decrees made 
before the commencement of the provincial Act. g : 
The. appellants' predecessor, in title had obtained 'small cause decrees 


against the respondents in 1933 and 1938 respectively and certain pay- . 
ments had been made towards them. On August 30 and September 1, . 
1941, the judgment-debtors applied to the Court to re-open the dectees, — 


scale down the debts and direct refund of ainounts that might be found 
to haye been over paid on taking accounts according to section 36 of 
2 . the Bengal Money Lenders Act, 1940. The judgment. -debtors were 
awarded small amounts by way.of refund : : 
Heid, that to such class of cases, section 36 of the Bengal Money Lenders 
i Act, 1940; was applicable though the decree was passed on claims arising 
Out of promissory notes. 


. The Bengal Money Lenders Act falls within the description, legislation 


in respect of “money-lending and money-lendeis”, ‘a subject within the 


exclusive competence - of the Provincial Legislature. (Entry No. 27 in . 


List Il). l * 
Assuming that the aasal Mons; Tala ‘Act, 1940. affecta. aud. was 


— intended to affect rights and liabilities based on promissory notes, it does _ 


. not necessarily follow that the Act must be wholly void as ultra vires 
: the Provincial Legislature. _ 
That among the documents ‘on which . moneys may be lent, er, 


notes form an important class will not justify the view that the regulą- `- 
tion and control of moaey-lending have to that extent been taken out of. 


. the purview of provincial legislation, 

In the event of a conflict between -provisions’ laide in a E 
enactment “so` far as “they bear ‘upon promissory notes and provisions 
relating- thereto contained ina Central enactment, such conflict should 


+ z 
Page, _ 
: 


be resolved by an exterision of the principle of section 107 of the Consti- i 


“tution Act by analogy or by’ the application of the Canadian doctrine of 
„tho “occupied field", The argument would not support the plea of 
ultra vires, but would only bring in the principle of repugnancy, ‘that is, 
in the event of- and in so faras there isa conflict between Provincial 
Legislation’ and Central ‘Legislation, the latter shall prevail. 

: In the present case, the Court is not concerned with the rights of parties 
under a _ promissory note. Here their rights and liabilities had merged_ 


in decree .even xu the PE. of: the Bengal Money Lenders ] 


/ Act, 1940. ^ 
The question of the savecibiliy: of the invalid provisions of an “Act. fo 


"Mie valid provisions is material only if the Act is in some TUER held. . 
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Ultra vires—(Contd,): 
to be slira vires the Provincial Legislature, Where the problem can only 
be one of conflict between the provisions of the local law and the 
provisions of a Central enactment, each being intra vires the- particular 
legislature, it is unnecessary to invoke the rule of severability to uphold 
the validity of the impugned Act. It is the doctrine of repugnancy and 
not the doctrine of slira vires that has to Be opphed in this class of 
cases, 

Section 56 (a) (a) of the Bengal Money Lenders Act, 1940, docs not relegate 
the parties to their rights and liabilities on the original cause of action. 
The decree is reopened only to the extent necessary to substitute the 

method of account-taking sanctioned by the Act in place of the calcula- 
tion on which the original decree was based. The] Bank of Com- 
merce, Limited, Khulna v, Anulya Krings Basu Roy Chau- 
dhury & others l ive 220 

Ultra vires—/ndias Income Tax Act (XI of 1922, as;  ampidrd: in 1939) 
Section 4-A (c) (2), 4 (1) (8), 64 (S)—Device. to give jurisdiction— 
Extraterritorial Jurisdiction —Imposition and assessment of income tax 
Residence in India—Objection as to: “place of assessment—Where and 
when to be taken—Effect of raising objection in Reference to High Court 
under section 66, Indian Income Tax Act, - = 

The second part of section 4-A‘c) of the India Income Tax Act in 80 far as 
the Legislature authorising the inclusion of income arising out of British 
India is not ultra vires the Indian Legislature, 

. The Provision i in second Part of section 4-A(c) of the Indian Income Tax 
Act is not extra-territorial in its operation, Even if they were In any 
measure extra territorial in their effect, that is nota ground for holding 
them to be slira vires the Indian Legislature : 

The amendment of the Indian Income-tax Act in 1939 introduciug the test 
of residence in British India is not a device to give the Indian Legislature 
a jurisdiction which it would not ' otherwise possess, It is Only a 
i machinery provision which was adopted as a convenient mode of extend- 

ing it to this class of assesseesa particular set of provisions contained 
in the Act for the calculation of “their assessable income, The objec- 
tion, if any, must be to the imposition of the liability itself and not to 
the manner in which the provisions imposing such Hepi haye been 
drafted, 

The imposition and assessment of income tax must vary according to the 
exigencies of public finance in India and the methods of doing business 
‘found to prevail in this country. If the conditions fo-day require or. 
“justify other metbods of taxation, there is no warrant for saying that 
the state here could only adopt the methods prevailing in England. 

The mere fact of accrual of income abroad is not conclusive and when the 
cases refer i in justification of such taxation, to the protection which a 
person enjoys by his residence in a particular country, the benefit of 
that protection is not limited to the income accrued Or. received in that 


country. = 


- 


- 
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Ultra vires—(Contd ) : : E 
Once any c connection with a- particular state is lows It-creates- a nexus 
"between the state and the individual, so as to make that indigidual sub- 

ject to the taxing power of the atate: — : 

The Indian. Income-tax-Act- does not contemplate: an xui as. to the 
place ` “of .assessment being'raised on an appeal ` against the assessment 
after the ássessment has been made, The fact that the Appellate: 
Tribunal thought fit to allow the question to be raised and even Included 
it in Reference to the High Court cannot alter the: legal position. 

"Where: the Partnership Deed shows that -the gentlemen named therein 


L 


` 


agents and reserves extensive powers to the appellants-in respect of the 
business, the appellants though sleeping partners are still said to be- 
carrying on business there within the meaning of section 64/5) of the - 


Indian Income-tax Act: Observations of Lord. Parker in Mitchell v.- a 


Egyptian Hotels Limited, explained. . “Wallace Brothers & Co. Ltd. 


v. The Commissioner. of Income taxy PORDAN: Sind and - 
Baluchistan — see eee a 


Valid and operative—Bengal: mained Landers “Act, -sections 30, 36; see 
Ultra vires -- : T TT 

Valuation case on reference undis section 18 of ihe Land Acquisition Act, 
- if can be tried by the President of Improvemeat Tribunal as an appor- 
tionment case ; see Land Acquisition — “as "T 
-—— — of right of owner of dominant tenement—Compensation to him 


with the sum-so valued on acude oe Government ; see Land 


= 


Acquisition ` - eee ose Qs 


e 


Value of easement—How calculated ; see Land Acquisition *' ws Po Was 





^ gent, Government to pay the excess to owner of dominant tenement ; 


see Land Acquisition =~ -- T eia 
—— — of restrictive covenant —How calculated ; see Land Acquisition eee 
Vested right, a right of suit, if a ————— ; see Rent, suit for ..  * d 
Widow, absolute power of transfer to, by- bequest, if valid under Hindu Law ; ; 
see Hindu Law © ` is eee 
Wife, property in name oi— Presumption that it is her property Benami to 
be established must be proved ; see Contract Act - ies 
Witness—A person making statement. to prosecutor but not examined as a 
witness—His statement, if admissible i in-evidence ; see Evideuce Im 


Witness, demeanour of, known only by the. Trial Judge who can form a 


reliable opinión regarding his is creditability ; see Contraet  .. E s 


„shall carry On business in partnership as merchants and commissicn ` 


of easement or restrictive covénant, if more than -the deduction. fr rmn 
the “full markét value" of the servient tenement acquired by Govern- - 
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Bhagwati Prasad v. The Collector of Etah: | 
Code of Civil Procedure (Ac V of 1908) sectión Unde 1944. . 
rr RÀ 


E Sections 47, 141, Order IX tule 9, if applicable to an. order dis [1944]:À. L: J: 8 
guissing JOT. default an application for exetulion—Sedion ISI, — — 


restoration undei — Order XLII rule IS No appeal lies. ou AX 
Collector óf Etah as "President of a Trust: Committee got a' Zo 
' decree against Bhagwati Prasad for arrears, of. rent, -It was put A oe 
into execution thrice and was dismissed for. default On: appeal V TOC 5 


-.' by decree-holder the application for execution was restored. On i 
'zevision to High Court : | i bti 
Beld [per Maik, 7. |—That section 47. is not “applicable to an 
- application. for setting aside an order d ismissing, an “application fol 
execution for default, tbat.neither section 141 nor. Order IX rule 9 
applies. to. execution, proceedings, that” the order’ for festoration 
was made under:section 1 53. and that no appeal lay against an order 


- i 


* |! - 


of the executing Court; passed'u under section 15E "ELE. : E $ 
e Thakur Prasad Vs; ; Fapuirullah - (1) and. Mukand ‘Lal vo Gaya : 

! Prasad (2): followed: TM ier voc qune 
E C. 3 1 , M 2 a E p = z 
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to Bua y uate ale du Poit Am des de gh : 
Shidramappa Irappa Shivanaglp.. ‘Basall vide SEL. 
. Kushnapa Kumbhar  - 1943. 
Code of Civil Procedur E. Act V of 1908), ne LX. rule I3, "Orer = Rep 
XVI rules 2,5 —nterjretalion, -` cA ee 
The application for adjournment on behalf of Basalingappa Re oe 
the defendant who was absent due to fever was rejected and his, ii 
leader withdrew -from the case for want of. instruction. The Eo 
court then proceeded. with-the suit. and" “decreed it. The defen- E 
-dant’s “application under: Order. IX role ; 13. for’. setting. a aside the l -. 
""lecree. was ~rejecteds. On.appeal, the, application . Was. ‘diregied to lw 


t 


1 pe heard on-merits. - On.revision.to. High. Court . it, was "referred to x 
Full Bench; 2 s "ox 


| PE [Vou is 


i | THE CALCUTTA LAW JOURNALS., l 


. Held ne: Beaumont C. J. ‘Divatia and "Weston, JJ. \=That‘i in 
of Order V rule 1 of the "Code: it. 


+ 
- 5 


T EN view. of the express provisions 
: nu is difficult to regard the. mere présence of a pleader in -court. ASA, 
BOWS oye - *equivalent'to*bis appearance, that the "decree must be, held to. be 
IE ean ex parte décree and not a decree on merits, that it comes under 
mJ Order XVII tule 2 and that the;-application? ito sét it aside wast. 
| o . maintainable undér Order IX rüle 13. ‘of tlie. Code: vsu (dr dde 
IW WA EA uz Tm M Eod Tl 
—- y Es: e^ i - - - Er E E x AE " ` i m = j mE E 
ce ard TD NEC : QE NE E E a "LL 
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f is uo cf teg 
e Sn v WU. ^ " 411A. Was addedito the Criminal Procedure Code by. Act XXVI. 
So o m AD RUE 943 giving, for the first time a right of- -appeal from: the decision 
e Fux ERE S Offa single judge presiding at the Criminal - -Sessions -of a High 
oe me eS LU Courts e ‘On December 15, 1943, the two ‘accused. ‘filed separate 
VU c “EP Sees)» appeals against their conviction and. sentence : -- 
uae SEIIT Ce — any Held [per, N. J- Wadia and Weston. J. | —That the provisions 
a Gt gu ies ‘section. 41 rÀ are not retrospective. 
ee See a A Badrudin v. Sitaram. -Vinayak G) yeda. The. : nature of. 
2 Ncc uro Fight "of appeal na in detail; =. x: . n 
Lr. 5 E e. a ioe m l Da 
PLES S @ Go LER t. Si Bom, 7595 mo Bom. LR oi! 200 e 
te R die -- o cu m TE WU in et $ 
MD UR ETE UU Í l bg o 
DIM C AM LN LEN M LEE 
cad E o E “Kaza Sivaramakrishna Rao v. Jonnalagadda - $ 
Po a E o M oe . ge < Seetharamayya and others. - p 
2 oco viec * Code of Civil Procedure (A4 V of Z909), sections 3), 42," : Order XX? 
EC i M. LJ. ao o> . rule 10— Mortgage decree — Transfer to another ‘court Sor. exei- 
so ir . : ' tin — Power - fo sell. properties within ‘jurisdiction of trial 
i E : Court. . Ne l C. ! a ^u 
pi - S s TE The point for decision was-whether in'executing a mortgage Jeice 


4b Bon. LA R: 4n. © .- XXXVI of 104 3— Retrospective effect. - 


| " Emperor v. Hasan. 


HT ror t ^ Emperor s. Akbarkhan Attamaliomed. à 
- Code of Criminal Pune (Aa V -of- 1898), ‘section eA Ae 


19444. - 
2750.0 07 


le 


On December 25,-1947 Hasan (accused No. 1) while. „dealing - 

blows to a policeman rendering him unéonscionis called upon “his. 

"companion ‘Akbarkhar (accused No:2) to stab him which he. did 
as the result of which the policeman died. The two: accused were | : 


y tried by Blagden J. with. a special Jury and were sentenced- to- ` 
On- November 27, 1943- section 


-— 


e ..death on Ociober 12,- 1943: ` 
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~On transfer. the court within whose jurisdiction a “part” of the mort- 
-gaged ` propettte: only is situated, has all the powers. of the court 
-passing the decree and caa ‘sell the, properties lying within and 


-without its jurisdiction:  . tae fee he 
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Held [per Leach C. J. and Siahabuddin, 7} -Thatthe trans fereb 
executing éourt. Gin sell the proper lying both min and with- 
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Bishnu Singh s. Sri Thakurji Mangala Nain Bhagwan. 


. The decision of the Privy Council in Bishnu | Singh v. Thakurjt 
' Mangala Nain, reported in this issue draws- attention to an 
-:a8pect of a question in. Hindu Law-which was. not covered by any 
«decision of any. Indian Courts. The facts”. were that a Hindu 
“gaye away a portion of his properties to some relatives “with 
- powers like myself.to make all kinds of transfer” - and witht” respect. 
- to the portion left the provisions of ‘the deed ' were that. “he would 
“have full power of transfer and after his - ‘death ‘his “ifS! would . 
have power of transfer and that- if neither exetcised. “the? power, > 
. “an life time of each, the property would devolye , “on the daughter‘ o 
-according to shastras. On the death of .bosband ` ihe; widow”. 7s 
- „exercised the power of transfer and the respondents iù- the ` Privy. . ; 
~Council derived their tide directly or indirectly’: froin de widow. 
`The appellants sued to set aside the alienation of "the? properties, - 
It was clear and so held by their Lordships that the dàed" did not ^ 
iconfer-oü" the widow any absolute estdté and though there .. 
-werend words of bequest, the provisions’ in the document.’ gave” 
“~a clear indication - of testamentary, disposition.” Nothing - however - -.. 
turned on the last finding and their Lordships - chad to consider 
"4 the case.on principle.. The. matter was not of mere construction 
- alone and the question did not rest. by holding that the husband 
had conferred on the widow the full power of transfer. . So that the < 
--question. was-whether in the above circumstances. conferment of- ‘fall. 
-power of transfer on a widow who would on the death of” her í 
2 ihusband geta limited estate awas repugnant to any. principle of 
"Hindu Law. 5 ] " S d 
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N - "im 3836, Hindu widow's SOS. Was — by. the Privy”. 
: Council and Lord. Gifford in delivering their Lordships’ opinion 
- said ‘cf ber, "Shé' is entitled to the “possession’*of the property” - 

but that she is: only entitled to enjoy according to rights of, &- 

- Hindu widow, which- it appears- to meto be absolutely impossible- 

.10 define. I mear the extent and limit of her power of disposing 

of- it; because it. must depend üpon the circumstances of that 
disposition whenever such disposition shall be made and“ must be 


kw. À v.  Harasundari (1). Since ‘then the decisions : have been many” 
“and it is firmly settled ibat a widdw takes only -a restricted - estate 
in the property of her “husband and ‘tbat at her: death ,it passes- 


to the heirs of her husband except as to such portion‘as.. may haye- . 
been alienated by her for legal necessity. What happens if ang, 


absolute- power of transfer. is given to the widow who does “not. * 
* a iake an absolute estate ? ` The law had to bé' applied to an in- 
“termediate” case e arid’ although ‘the ‘case of Promode. Bala v. Krishna:. 
| Sundari (2)-WasTeferred' to, the matter had to- rèst on PACA 
^ On'the one efid ‘was‘the widows estate with no:power of aliena- - 
«tior except fcr some. purposes, while the other end. contempíated 


—- 


E an 'absóluté- "estate^ The.conclusion! that the conferment of fall: 7 : 


_ power, of. ‘transfer on a: widow: without a: bequest of the- properties. ' 

T corcérned is valid and not.repugnant to: any principle- of Hindu 

E ^ jaw, is^ oné not free from difficulty:as has been pointed out. by- 
S “cotheit ‘Lordships of the Judicial PDC When therefore, we-- 


2m B E the following "passage, “The husband either ‘interjds .that his .wife-" 
l Sg should ` have'a- life-estate in the inimovable -property or intends-- 
o * P that stie should. have an'àbsolute estate", a doubt remains! whether 
: an “intermediate *or ‘third possibility which ‘is: -now- ‘shown. -pro-- 

Pas wae Sa d ninety” jn. this decision" :by fheir Lordships -wasr ever, contem—- 
ey 8 plated.” ‘So fatas the-Calcutta’<High Court-is concerned, , referenge- . 
‘may bé made to the case of Hara "Kumari Dasi v. Mohim (3) which- 

i "echiEmplated the - “position: ofra widow -taking -by husband's will 


"an estaie for life mith a power of alienation by sale or gift, — .. , 
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' REMARKS ON THE DRAFT HINDU CODE.* 
..B» Rishindra Nath Sarkar, Esq, M.A, B.L. 
- Advocate, High Court. 


NO CODIFICATION OF HINDU LAW BE ATTEMPTED. 


“Atithe outset I record that'codification of the whole ‘Hindu Law— 
as suggested ‘by the - Hindu .Law Cornmittee in its’ Report dated 
s2nd April, 1941, and ‘indicated in the preamble to the Bill or of 
certain branches of Hindu law as the preamble of the present Draft 

states, ‘should not be hazarded. 
"The atithorities relied on, in the Report in support of codi- 
fication of the whole of the Hindu law are separately arranged and - 


=- discussed. 


"Mr. John D. Mayne, whose name is still a byword to the Courts 
and lawyers - regarding “his exposition of Hindu law, has said, which 
the.committee has quoted, “The age of miracles has passed, and I 
hardly-expect-to see a code of Hindu law which shall satisfy the 
trader and the agriculturist, the Punjabi and the Bengali, the Pandits 
of.Benares and Rameswaram, of Amritsar and of Poona. But I can 
easily imagine a very beautiful and spacious code, which should ~ 
‘produce much more dissatisfaction and-expense than the law as at 
present-administered” vide Paragraph 1 of Preface to 1st Ed. 

Codification is necessary where the law is unsettled. Accord- 
ing to your- Committee, many of the rules of Hindulaw are fairly 
well-settled. and-one'éan boldly assert that the whole of the Hindu 
law is well-settled as any other codified law of any civilized 
country. Tt can be said without fear of contradiction that every 
new enactment will be subject of new interpretations and will 
^ unsettle the well-settled law and will be a fruitful source of ir s 
instead of minimizing them. 

Sir Tohn Salmond's Jurisprudence, which has uadsubidiy an 
international repute says, "that the value of codification i$ aa 


“The present article in the for ‘of -a letter was ‘addréssed in reply] to". = 
B. N. Rau, Kt, Chairman, Hindu Law Committee. 
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longer esteemed as highly when Sir Jobn Salmond wrote. Codes 
like all express enactments require interpretation and the cycle 
recommences”. E ER 

“In recent years the estimate of superior value of legislation in 

the sense of the direct declaration of new principles has declined, — 
All nations with codes have found much Snterpretations’ necessary; 
and Acts intended to codify English law in pan have required 
very much interpretations”. “The American Restatement may be 
regarded as an attempt to achieve the same parposes” (codification) 
"by means of a generally accepted Digest owing to the complexities 
of the American Constitut on making a code impossible, which js 
probably a more scientific method". ; 

Moreover, from past experience jt. can be said that one may 

not at all expect even a satisfactory drafting of the Bill codifying 
the whole of Hindulaw. Soon after a smal Act of five Seetions 
(Hindu Women’s Rights to Property Act) was passed in 1937, in. 
1918 an amendment with retrospective effect had to be made... 
Then came a rumber of amendments which led to the appointment 
of the Hindu Law Committee. l 
The Committee stated: “The recormendation which we. 
should like to sfress most strongly is that relating to the prepara- 
tion. in gradual states”, [ avoiding “the risk of piecemeal legis- 
Jation” ] "a complete code of Hirdu law * * *? In the similar object ` 
in view the L. A. Bill No. 26 of 1942 relating to intestate succes 
rion the preamble steted: “It is expedient to codify the wole of 
the Hindu law.” zs ar s 

Now ihe preamble of this Draft Code states : “it is expedient to 

codify certain branches of Hindu law. Ne me 
So the Committee in drafting row -feel the difficulty of codi-' 

_fying the whole of the Hindu law which the universally -admitted '' 

great jurist and expert on Hindu Jaw condemned. ) 

T, therefore, request the Ccmmittee to reconsider the 
views and suggest that ccdification of ‘complete Hindu !aw is not " 
expedient and suggest the amendment of only those portions 
of Hindu law for which the Committee was originally appointed. 


i PART I, PRELIMINARY. 
HINDU WOMEN'S RIGHTS TO PROPERTY 
r. .. 1. | ACT. BE AMENDED. | 


Cp gtiggéat that’ the Hindu Women's: Rights to Property Act 
ghojld-be: amended for which -the: Committes was -priginally, - 
apy ointed, l ann i eee e ee MEI WEIL und MEX mL 

(9 ra - " g Z T 


T" 


~ 


V En odo c venera e ly rgd Bi- 
‘OL. 79]. REMARKS ON THE DRAFT. HINDU CODE. 7a 


Pi 


Tn it the position aiite danii dal be ene protected 
making clear provision for her m&intehanéé- and martiage , edpensd. 
to^be met out of her father’s esate as charges. on il; E i 

- "The provision for a predéceàsed ` son's widow and, the “Widow 
of a- grandson whose’ husband and his father both predeceased 
the latter’s father is of greater necessity to women. than _ providing 
the daughter with a share with her brother (or his son or grand- 
sun) in her patrimony which she might usefully spent. during 
nt r husband's life-time arid nothing may be left when she becomes 
a widow i in the lifé time of her father i in law or grandfather-i in- law. 


' PART II. INTESTATE SUCCESSION. 


Ul » SHOULD DAUGHTER GET A, SHARE “ALONG 
P WITH PUTKA, 


. Women's position. under existing- Hindu- law.-—The 
Find. law-givers, Judiciously made express: provision ‘fur- Mns 


but not for man, at every stateof.her lifes - .-° 1-4 o 


Before marriage.—The daughter is entitledito smintebanes. 
befitting her position and. status 1n the family. zand -similar marriage - 
expense out of the deceased father's estate.. Ifthe brothers separate 
- before her. marriage, she is entitled. ‘to a’ quarter. share of what.a: 
brother is entitled to according to the. Muakshera school if partie: 
tion takes, place betore her marriage" or-.& provision- for. proper : 
maintenance and marriage expense in- -partition ‘made according «9 : 
the Dayabhaga school . pi . 

After her marriage she is salis entitled to gst maintenahod ~ 
in accordance with the social status and. position of her husband 
from him and on his death out of his estate, — ©. 5 s 

If her husband dies “without any male issue,- she - inert. the 
whole estate of her deceased husband, subject to certain limitations 
as regards alienation and the order.of succession after, her bns.) 
her heirs, 

_If the husband rovend: by the Mitakshara TD was joint aiid 
was at all, desirous of his wife. inheriting his interest in- the joint 
family, he could easily do_so by merely exprossing his desire to 
separate from the joint family i in unequivocal terms ; otherwise, . the 
wife is entitled to proper maintenance befitting her social position and 
the status of the family out of the joint family. estate. in- which . her - 
hyaband had an-intergst. -Bo. it, noted : that. maintenance charges . 
ingludg - residence- establishment; food,» Clothing; expenses. for + 

Fon ceremonies: amd ihe ike, An;tbe. "ge: Suitable tb. the pou -. 


— 


* Bw THE CALCUTTA LAW JOURNAL. .. (Vot. 19.: 


ion of the claimant and of the family. The property must have 
been charged for these, but the Courts have held that these ex-. 
penses must be made a charge on the property by a decree of- 
the Court. The Hindu Women’s Rights to Property Act places 
her in the position of her deceased husband in the Mitakshara joint. 
family. 

^ If the husband leaves behiid him his widow and also sons,.. 
the widow is entitled to a share equal to that of her son under, both . 
the Mitakshara and Dayabhaga Schools. Legislation... ensuring. 
proper enjoyment of these interests have been provided, in section , 
3(3) of the Hindu Women’s Rights to reaper Act which again 
requires amendment, 

The mother and grandmother also are entitled to shares ‘when 
the male descendants (sons, randan o or great grandsons) make a 
partition, - 

Besides the above rights.a woman e possess . .her. own 
property known as the ,Szrígawa property.. Each Hindu. woman. 
possesses such property,—apart from- immovable property, 1f any,» 
—namely, her ornaments, the value of which is not-insignificant 
compared with the status of the family to which she belongs. - -- 

. No one is supposed to take greater interest in the daughter-than:’. 
her father regarding the daughter's rights in his. estates- - It cam be^ 
asserted with absolute certainty that we seldom. find a rich father to^ 
devise à share to -his daughter equal to that of.a son unless--under- 
a very exceptional circumstance. This is the best index -for the `: 
general view on which the law of succession is. to be based -among~ 
every nationality, i. e. in the order or manner in. which the deceased 

owner would have liked, .. i 
= Therefore, the position of SENA. is -perfectly -secured- under: > 
the existing. Hindu law.. | 

The evil caused to the daughter bs iis Hindu Women’s Rights ? 
to Property Act should be.removed-by. the amendment: of this-Act - 
for which the Committee was appointed. 

Now let us consider the result. that will-ensue if the daughter '1$ . 
given a share.along with her brother in.her father’s- estates as- the" 
Committee want.to incorporate.in-the' Draft Code, - 

By marriage, under the existing law, the daughter loses ‘hee 
status in: and.goes out of. her father’s- ‘family... She will then ' 
naturally demand . her share, 1f she:-becomes so entitled, under’! 
this nev-law; . "The inevitable result will: be the disruption of. the" 


joint- family,-.the. normal condition: of ‘Hindu: society; "We “ave - 
" fesying out of. consideration the. position of the minos «daugh teres 
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where -there -are - more: daughters - than' one; when a partition 


takes place at the instance of the eldest daughter 'aftér her 
marriage. Later on.the position of-brothers-is considered- when 
they separate, 

While she is busy in realizing her share from her brother, fey 
husband's sister, like herself, perhaps at the same time, is trying 
to get hers from her brother out of her father’s estate. The result 
will be that her husband’s property will similarly be reduced -by 
the same law, almost to the same extent, as she has carved : out 
of her father's estate in possession of the brother. The husband’s 
estate being reduced, ber source,of maintenance and consequently 


that of her family will be reduced. . If she inherits the husband's 


estate she will get less perhaps by the same, extent which she has 
obtained out of her father's estate. And if she becomes entitled to 
a share in her husband’s estate, she will get a reduced share by’ per- 
haps the same proportion as she may get from her brother. 

~ Therefore, the total quantity of property available to the 
husband and wife in botli the brother’s and husband’s families 
practically remains the same, and the only change  éffected v will ‘be 
that a stranger, that is, sister’s husband or sister's vendee, sil be 
thrust in'as a co-sHarer in both’ her bfotlier's and husband's Liniilies, 
to the ‘great inconvenience of -bóth, as will appear from irhat is‘ more’ 
fully explained below. 

In the majority of cases the actual shares of . ib Hi hut’ and the” | 
land that a daughter may get under the proposed" làw, will be o 
no-actual use td’ her, as tlie marriage’ of ihe dáüghter usually” tab 
place with à bridegroom of a different place where she is ‘bound to 
reside with her husband, “But if she actully comes "to live in her 
father's house with her hüsband, á stranger, which is not likely, ` it 
will bring untold misery to both the families.’ She wall, therefore, 
have to sell her undivided ,share for which she will seldom find’ 
& purchaser, as similar process of partition and proposal ‘for salo: 
"will be’ constantly occuring in every Hindu’ fanily after ‘the 
marriage of each daughter, under this proposed law. "Even if she, 
gets a-purchaser, he will not offer proper price, at any rate, of tha ' 
portion-of-the dwelling -‘hoiise; "as “he will not ‘ba’ able tà “enter 
into immediate” possession “under' section 44^ of: the Transfèr ‘of* 
Property Aet until a partition i&'effectéd ‘by ‘a : protracted’ “litigation” 
entailing heavy'costs "Or he thay thér get; after o^ much trouble” | 
B proper prive for“that portion from” tle" co shitrer id the láttég ^ 
exercitéshis tight of-pré:eription under tie Partition Act,” ‘Theres’ 


fore, constant il: Feeling, - arop of dich and det THOT RR terioratior WC 
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value of prorerty will be the result and will thus bring about rvin-to' 
every family. : "e 


Partition tetween brothers—cannot biing about a similar 
situation as between brother and sister because in majority of 
cases they may, and gererally, separate in mess but live, as before, 
in their respective rooms, or, if possible, get it partitioned by 
metes and bounds and enjoy their allotted portions without much 
risk of their privacy being violated as they belorged to the. same 
family. Their customs, babits and manners of living being the 
same, they live in peace and amity, a condition rot possible. 
among strangers. Whereas, the daughter who is bound to live: 
in her husband's family under’ both modern and “archaic”. laws, 
fnust, in the generality of cases, sell her portion of undivided Or 
divided share in her father’s property to a stranger, as her brother 
may seldom be in a solvent position to purchase her share. 

The brothers son and daughter will, likewise, have to pass" 
through the same procedure, i.e, constant partition and sale of 
daughter's shares will be going on unnecessaiil in each Hindu 
family and at every step of devolution of heritage. 


Daughter’s property.— There may be some who believe that 
the position of the daughter will be improved as she will have her. 
separate property and her husband shall not be able to deal with- 
Buch a share at his pleasure and she may keep her property 
beparately for her own use. ; 

But that pcsition she will seldom be able to maintain, A 
Hindu wife even if her share be immovable property and not a 
liquid cash, (to which, however, in lage majority of cases, het. 
share in her father’s estate will ultimately be converted), willingly 
allow her husband to dispose of her properties—immovables. and - 
movables—includıng even ornaments when her husband js, in. 
pressing need. It may be urged tbat a wife is forced or prevailed. 

. upon to part with -her properties, But this difficulty will not be » 
solved if she gets a share of he: jatrinony under tle proposed 


" Act E 
Where is the equity in the proposed law—whereby tha 


husband’s inherited estate 18 forcibly 1educed in providing sbares. 
to his sister or sisters and at the same time the poor husband is 
pinned down to the. liabilities | to maintain his wife and their 
- children: without . rateable, reduction of this burden, at any TALC, 
by the amount ‘of share, hq had tq part with for his, sister. et. 
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"Why: not the wife:be made liable to maintain -the -husband and ` 
her children when the Committee is giving her more property 
than man ?, , If the woman: wants any «share let, her have it by 
all means with the burden attached to,the property and: relieve the - 
husband's liability for her and of her children's maintenance - “by , 
& proportionate amount and the wife's DIR be RS for the" 
FAME, - : 


Under the pRopadea eode women are ivan more pros ` 
perty--The following statement will “demonstrate that equal ' 
status cannot be adjusted. ina better way than that given in the" 
existing Hindu.law. For proper enjoyment .of those rights some 
safeguards are to be imposed on account of cascelaw. So long the - 
brother and sister do not separate under the proposed law their.’ 
position may be deemed equal. 


-- A daughter g sa share _ whatever it may - -be and let that be: 
represented by the letter = 


.' So long as the husband is alive nt will possess D plus her 
own maintenance and that of her chilåren'from her husband who 
may only possess property “y”? out of. the property inherited from 
his father after giving his sister a share’ “equivalent tò “x”. Ifthe | 
husband dies, she is in possession of “x” but gets "yr", “yr repre- 
gents a share equal to that of her son in her husband's family. Thus | 
woman's position under the’ proposed Act will always be better 
than man and not equal. 


A certain class of Hindu women are obsessed with the idea. 
that their position- is inferior to men and any change: is” always. 
good. But let us have their frank confession about the position - 
which each of them occupy in the family to. which she belongs. 
The position of wife or mother in the family is much superior 
compared with the husband or son and that of brother and sister, 
is equal. - 

The various commentaries of ‘the ‘Smritis with ‘the exception 
perhaps of the Mitakshara; came into- existencé during the Moham- i 
medan iule, arid none of thése discuss the question - of ` providing 

a share for a daughter -along with “her? brother in the father’s 
heritage. The daughter along: with--her' brother get .a-‘share in 
the father’s estate according to the “Mohammedan. law, and, - there- - 
fore, it cannot, be” "said that. -the -Hindu . commentators . of -this 
period were ignorant or unmindful ot the daughter's cause "Nor. 
gid the- Rulers of that period evet „tako. ANY step to remedy. 
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the: weed inj dane to pp" i. ‘the Hindu: law | 
givers. 
^ . Views of ere persons. DU. mn fictitious: name 
of Lakshmi Debi, the reputed lady commentator-of the-Mitakshara, 
did not observe even that the daughter -was inequitably treated -in 
Hindu law, 
Neither Dr. Troylaksha Nath Mitra, the Tagore Law Professor 
on-“'Hindu Widows”, nor ‘Mr. Rajkumar. Sarbadhikary, the ‘Tagore 
Law) Professor on “Hindu Law of: Inheritance”, nor Sir- Goorudas _ 
Banerjee, the Tagore Law -Professor on ‘Hindu Law. of: -Marriage 
. — nor Dr; Priyanath. Sen, the Tagore: Law Professor 
n- “Hindu Jurisprudence" did. ever express any view. thatthe 
aa law of-succession regarding . the ‘daughter, requires: any 
change as proposed in thé Draft Code. - Nor: did. Mr, John D. 
Mayne. Or, . Shastri Golap Chandra. Sarkar, both distinguished writers 
on Hindu law, ever felt that the position of , daughter required any 
revision in the manner suggested by the Committee. 


JL, HINDU , WOMEN'S ESTATE. 


„Hindu. women’ 's, estate—should be amended and incor- 
porated in.the Hindu Women's Rights to Property Act in the 
lines. of the Draft. Code on the subject.with slight modification. 
The three ‘widows , contemplated in that Act shall have absolute 
right of enjoyment during their life-time (including.the right to 
alienate absolutely the whole property without legal- necessity), 
but if anything i is left after their deaths the inheritance is to be 


SE re 


ihe daughter en inherits ! her father’s preperty .shall ,also 
inherit absolutely.and onher death -her descen lants and. husband 
shall inherit in the order.according to the existing Hindu law but 
in their absence father's heir shall get it. 


Buti. disagree with the reason quoted in the Report, .namely, 
the.Hindu Women's limited -estate is described as “the genet 
single obstacle to the „emancipation of Hindu women". As 
have indicated elsewhere I confess, Ido not understand -what is 

meant by emancipation of women. Mr. Bernard Shaw .who does 
not require any introduction, thus .gRyS : i 

"Unless woman repudiates ‘her womanliness, -her duty -to her 
husband, to her children, to society, to the law EH to- renons byt 
herself, she cannot emancipate her.” 
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Wi SOMEN'S RIGHTS CURTAILED IN THE 
DRAFT, FOR INSTANCE : 


© (6) Afother—is placed much lower in the order of succession. 
"2n inherits her but she is placed after, son, grandson, great grand- 
son, widow, daughter and daughter's son when partition is made. 


(tt) Grandmother—is similarly placed much lower in the order 
-of Succession,  * = 


(iit) Predeceased son’s- widow- is sioa of the right given 
under the Hindu Women’s Rights to Property Act. Her posi- 
tion requires greater protection than giving a share toa daughter, 
inasmuch as, her interest was properly protected by Hindu law 
but for the drafting of Hindu Women’s Rights to Properly 

-Act. No protection i& given io. predeceased son's widow in 
«certain circumstances under the existing Hindu law as interpreted 
.by Courts : zs s 


(tv). So also the case of the "erand daughter-in-law whose 
: husband and father-i -in-Jaw both predeceased the latter’s father. 


The rights given to the widows referred to in Clauses (iri) 
-and (tv) above by the Hindü Women’s Rights to Property Act 
are about to be denied to them by the proposed repeal of the Act 
rby this Code, 


‘IV. ORDER OF SUCCESSION AGAINST 
HINDU PRINCIPLES. ` 


The erder.of succéssion'as- drawn by the-Committée is against the 
-spirit of Hindu law and the sentiment of the Hindus. It is inequita- 
-ble and will work great injustice in: many cases. I have cited above 
some instances. : Pa 4l | 


V. MITAKSHARA LAW. 


T he Mitakshara law is pioposed to be completely heuer and 
ro sign of joint family. law, i in either of the Lwo principal schouls of 
Hindu Jaw; is preserved. 


The spirit and utility of joint family i 13 not appreciated nor liked 

by many peisons with western culture ; ; many of them do not 

"recognize relation like a brother or sister if he or she is not so for- 

_tunate like them. That is the spirit behind the proposed abrogation 
-of Hindu joint family. 


PART HI; TESTAMENTARY- SUCCESSION. 


There is no necessity of this part tn imitation of the terms used 
an the Inciin S ceesston Act. The use of the werd “intestate” 


~ * 
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ought to be deleted from the body of the Code in Part LI, and the 
Clauses of the Bill in this part be revised accordingly, if the Code. 
is insisted upon. 
PART IV. MARRIAGE AND DIVORCE. 
(i) DIVORCE. NOT BENEFICIAL PARTICULARLY 
TO WOMEN. 


The institution of marriage—is present in every human 
society in some form or other. In many societies marriage is said 
to be a contract ; it seems to be incorrect as such marriages are 
based on love and that the consideration is love. But among the 
Hindus it is a sacrament, union being strengthened by love follow- 
ing the marriage.. The sole guiding factor for the continuance of 
a happy life in every marriage is love: Then how can this sacred 
connection be a subject-matter of contract ?: 

But some may, while supporting the above view, be inclined to 
think, what is the harm if marriage based on love be made tenable 
for a period, instead of enduring for the life-time of the parties ? 
Parties to the marriage according to them, should be the best 
judges whether their marriage should or should not last during 
their lives or is to be terminated by divorce. The relation: 
between sexes isto be defined by the law of the realm and it 
cannot be safely left to the parties. There must be sanction 
forany breach of such rule tor peace and prosperity of the 
society. 

Divorce not allowed in Hindu law.—The Hindu marriage, 
however, cannot be dissolved. But it was laid down by Narada- 
and Parasara that “another husband is ordained for women in five 
calamities, namely, if the husband be unheard of, or be dead, or 
adopt a religious order, or be impotent, or become outcaste" ; and, 
therefore, dissolution of marriage must be presumed to have been: 
sanctioned. But the Hindus never followed Narada or Parasara. 
There are, howeyer, certain forms of divorce sanctioned by the- 
custom of certain lower classes of Hindus, which, again, the 
educated amongst them never follow. 

The Hindu lawegivers provided no law for divorce and this. 
was for the peace and harmony of the society and for greater 
benefit to women than men in particular. Women require protec- 
tion of men, however the modern women may question and try to 
disprove it, it is a patent fact. No attempt should be made 
to disturb it to meet insignificant number of cases of so-caMed. 
hardship. 


4 - 
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Let us. consider who will be the worst sufferer—the husband or 
the wife—shouid a divorce take place. ' l i 

Among the Hindus a maiden' marriage has becoiné & very 
difficult problem, ‘unless her guardian bein à position "to provide: 
her with a handsome dowry. [Hindu law has made. provision for 
it Nolawcan provide any rule for an impecunious guardian: 
unless the State provides funds]. : 

What benefit then a divorced woman - would derive, if she shall 
have little chance of getting another husband ? A divorced woman 
in a marriage negotiation holds a very inferior position to a 


maiden, and an intending bridegroom ` may naturally Ive reasons. 


-to suppose. that his married life may meet the game fate as that 
of her former husband if he marries her. Moreover if she 
possesses children | her case would be* hopeless. So patched up 


~ 


peace is far better. a eet eee sy 
"Physical defect of a spouse. —In ‘some’ of the enactments. 
providing divorce one of the grounds for. dissolution of marriage 
is the physical -défect of a party. If this’ be & ground for divorce 
then why Should we' not have a law for abandoning a cripple, a 
blind or the like issue of a marriage ? These children are as. 
useless as a useless husband or a similar wife. Why should 


an old invalid -parent be maintained as he or she bestows. 


no good to the family except trouble and unnecessary expen- 


diture > 

Considering the problem from the point of view of the issue of a. 
marriage the divorce law is more harmful than beneficial. 

In enacting such’ a law in India the legislators ‘should not 
forget what would be the fate of divorced women in villages who: 
do not want to go in for another marriage but are quite 
incompetent to. earn their livelihood. The commünity as a 
whole is to be taken into-consideration and not- individual cases of 
hardship. i 

If the extra-judicial Sane of the divorce cases and. the post- 
divorce history of the parties be studied. one would , at once suggest 
the repealing of existing law on divorce where it exists. A 
nation’s marriage law 1s to be based on sanctity and with an eye 
to the well-being of the issue who will form the nition of to- 
morrow. 

The great thinkers of an advanced society like that of England, 
inspite of their law of divorce and inspite of .there, being innumer- 
able cases of dissolution of marriage every year, look dowa upon 
the parties toa divorce suit. Tne great living modern writer of 


« 
ue 
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England says regarding marriage: “What God -hath joined 
together no man shall put asunder.: God will take care of that.” 
In a recent appeal before the House of Lords (Fender v. St. 
John Mildway, (1938), A. C. 1, 24-35), . Lord Russell in the course 
of his dissentient judgment says: “The institution of marriage 
bas Icng been on a shpjery slope. What was once a holy estate 
"cenduringjfor the joint lives:of ihe.spouses is steadily assuming . the. 
charactcristics of a contract for a tenancy- -at-will. 2 
: Let us assume ihat the Hindus should have a law legalizing 
“divorce. Should it be dependent on the pleasure of the ‘individual 


j 4 
parties to the maniagé or be made contingentxon some grounds A Pi 3 
sto be decided by a Court on- some: data embodied’ in an &nact-4 p e ^. 
(^d 


ment? In short, the divorce “as-is to be fixed between a Wide oe: 


lange, from. ‘strictest restriction > Janiiamouat, to: ie ‘divorce, lo «5 "E 
‘divorce at ihe"opiion “of éach” ‘party*to carre witlhiodt thee? ^7 i 
-consent of the otber party and without cany i1estriction whatsoever. = 
The Bill that was introduced: sdin the Central Assembly -on gth, i 
January, 1939, but has been rejected, was unilàteraf^likce ther uet os 
Muhamnfedan law, but unlike it, inihat Bill the wife only was | f Po E 
intended to have the right to divorce and not the husband and K e m 
‘that on proof of certain grounds and not on the humour of the ve E 
party. Therefore an artificial barrier put at one place or “at another, | Í 
‘allowing or disallowing a. divorce, has no charm nor reasons behind 
"it unless there be absolute bir or no bar at all. 

= M there be a .proper demand for such a law by the mass 
no body can resist such a law. But there is no such demand 
and if it is thrust upon them against their wishes, no Hindu should i 
pass sleepless nights over it, as it will be similarly availed of .as the 


Hindu Widow Remarriag: Act of 1850, 
. (ñi) INTER-CASTE MARRIAGE. 


The Hindu law allowed amu/omz and pratiloma marriages ba-- 
tween different castes. So the Hindu law of marriage-be ‘amended 
by legalizing . marriage -between different castes- but Se Ording to tn 
Hindu rites. J- EE 
í CONCLUSION. -: ; T 


(¢) Except what is stated above I express no opinion on the other - 
portions of the Draft Code. 

(ši) I must not be supposed to approve the other portions. Iam. 
against codification of Hindu law, but lam in favour ofthe amen i- i P 
menis indicated above. i 


t 





A , Notes; _of Cases: 

ACE  Ajüblal 9. Haricharan. 

Code of. Choi Procedure ( Ad of V 7908). sectian 50, Order XXI rule 1944. 
22 (1) — Mortgage z execution—Sale, after service: of all necessary 46 Bom. L R. 470. 
` prpcesses., held just « afi er death of the judgment-debtor without notice 

* jo Jegal representatives, if void against them. -> 

E ‘Sale i: inzexecution, took place, on. rst July, .1938, Avhile the only 
--?Gudgment-debtor, interested | in. the. equity, of redemption of the 
property. in-suit died. op 3oth june, 1938. ~ Ajablal a legal represen: 
tativ. of the deceased judement-debicr, impugned, the sale" As. ‘void, 
Phe. Ait er [^y refereed: í 10 "ull: Bench: w- Ki; 

Held [per Chatterjee: and ; Sinha JJa Meredith 75 dessins] - 
That a sale held i in. execution of a mortgage:decree after the death 
of the “judgment: “debtor, but, after the service of all necessary 
p ) esses ifcluding. “the: ‘sale, proclamation without, any notice to, 
his legal Tepresentativeg. is, void i in fhe.s sense that it is ,not ‘valid and i: 
opérative, against the, legal representatives. hy 

[Per Meredith TER In,none of the cikeumstances 3 which’ can 
arige within the terms « of the reference i is the sale void in, the sense 
that, if. can n, ;be, attacked collaterally :OÙ ignored. . The Sale "máy, 

t. boweyer, be voidable, upon t & proper, application. or suit as “the case 

may De teh uu ; P 
Cages, of different ‘High ‘Courts bearing on this point discussed: 
8. C. is d.e ches cL. usb 
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Reviews. | 
“> Digést of Case-Law for: fourteén“years-:. By ‘V.: M. 
Kulkarni, published by the author from: Lahore, Vols. I, II and 
IIT; Pre-publication i price for the complete’ set, ‘Rs. 66. 

“Nowadays digests: of "casé-laws:' ate indispénsable adjuncts to @ 
lawfer’s’ library '; 80; the? "present püblication i is likely to évoke some 
interest among the membets ‘of thé leghl profession’ The ‘most 
striking fédttire about'this ‘publication that will: arrest: -immediate 
atténtior? of “everybody-is ‘fhe riovel^inetliod introduced in it: of 
grouping together’ ‘the decided: éaseš' under the ‘relevant: sections'óf 
each statute. In departing from the-usual ‘practice hitherto followed 
of- classifying the decided’ cages : according - 'to'the topics oh which 
they turned, the: learned’ &athor has evidently - thought that liis 
method: would d prose 'tsoré tieTpfut to the putos than the other 


LP) 7 Gore. » 2 4o Va. ne -Pr ml, n, 443 
; x 
* r - 


^ 
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ne We won't, however conceal the natural lsgiving inox mind 
As to the soundness of this idea. , We 1éally fail to appreciate how 


cases decided on general principles or on rules of equity and 


"without diy Yeferérice to any particulà? section Uf any pirticuldr 


statute can be spotted out ‘from a digest. in which the. notes have 
been arranged undet statüfory: headings. The learned author’s 


 gtxiety to render” uieful assistance tó the büsy practitioner. ts 


undoubtedly very laudable, but we aré not quite sure ifthe tovel- 
method adopted by biti will secare that objective. ' Digest tivtnting - 
starts with reference to legal topice in hand and” if the "Bértihent 
&dction to which the topic under enqttiry is teferable ‘bé Ünkyóvwn, ` 
ihén'à resort to this publication will-be a fruitléss affair -ertaning 
loss of both time and energy. The néw miethod of this“ book3s- - 
céridinly not without 1 àny utility ;, at least it will serve. the. purpose 

of a number of annotated editionis óf individual Acts. . Tr tliat 
respert tlie value of this publication will be immensely great "éspe- 
cially when we remember. that every Act has not as yet. córe to 
be anrnatatéd or corhmented on. According to the learred author 
the necessity of a digest of case-lawsdrises from the fact ‘the 
comíüentaries on the individual statutta cannot bé exhatative. "Yt 
& big volume of commentaries on a single statute cannot be 


exhaustive, how cdn the learned author expect i10 squeeze. in 


hundreds of commentaries "within the &hótt compass of & -fèw 
volumes and at the same:time make them more exhiustive ‘than 
the individual productions. However, we do not propose to thidw 

any cold water on the optimistic views of the learned author aid 
leave them to take their chance with the test of- time. ‘The book 
has been printed and got up very nicely and that isa very great 
point in its favour. 





The Bengal Tenanoy Aot; by D. Bose, published by. P. 


Basu, 1943 Vol. I,- .price Rs. 4. 
'l'his small publication has been undertaken with the. manifest 


intention, of providing the mofusil lawyers with a handy but service- 
able-commentary on the Bengal Tenancy Act, and without entering 


. intoa lengthy discussion over the merits and demerits of the work, 


we can at once say that the learned author has fairly succeeded, in, 
fulfilling his mission. The provisions of the Act have been correctly, 
analysed and properly elucidated . with: reference to the decided 
cases.” All the recent amendments ofthe Act have been duly, 


- indorporated.in the book and their effect carefully’ noted. -- T'ho. 


Jearried author has pointed out which of tbe old decisions now 
stand superseded in,view of. the new amendments. His notes on 
the amended section 52 of the Act will be an apt alates of 


A 


(? 


"D 
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this point,” "Te notes on the case-law are  concisé,- ‘accurate and 
always'td- the point.ind are never over-burdened’ with 'A supérflaity 
oË éitations. The book, however, suffers from one handicap ; the- 
fedtned author himself being a member of the Judicial Service, 
has been &emewhat.shy in the matter of expressing his independent 


. views ón the correctness of some of the as CASES of doribtfal 
üccuisey. P e s 


Rights of women under the Hindu Law: By. J. Ri Ghar- 
end pubtishéd by the University of . Bombay, 1943 3- -Price 





Ra. iio: | 


This small volume is a reproduction of the lectures on the sights 
- of Hindu women, which the learned anthor, ‘being invited by thé 
Bombay University, delivered in commemoration of Sir Lallubhai 
‘A. Shah, "This book has been ‘published ‘at’ tha most: opportune 


> inomettt and i is calculated ‘to-bé of’ gréat üsé to’ those who-áre now 


deeply engaged in discussions over the mefits or: demefits of thë 
proposed legislation ‘on Hindu Law. The learned author weil 


S versed i in the lores of Hindu Law has traced the position and rights 
of the Hindu women from the times of the Sanihitas and compared 


fle same with those of the women of other countries He isà 
powerful &dvocate of women's cause and seems tó have sticcessfully 
pleaded for their amelioration. He has‘shown that the women had 
@mitich better position under the old Shastras and her present 


cuitipafatively inferior position has arisen froga the-ill appreciation 
of the English Judges of the Shastric law; and urges the Legislature 


to réétore them to their formér position ‘of glory: Before reading 


his bodk one may happen to differ from his views but onée one has 
read it, it will be difficult for bim to resist’ becoming a prosetyté 
to the same, Forceful reasoning, clarity of ideas, perspictiity of 
thought, elegance of -expression -And freshness of stylé are only 
sorne of the manifold poiuts of merit in the book. Though we have 
untittted admiration for tne wide range of materials on which-the 
learned ‘author has drawn’ it writing out ‘the book, - stil we cannot 
bly ririking that the intlusion of the works on üex psychology or 
féminine physiology in his bibliography has served- scarcely- any: 
other purpose thah adding a stink to an -othérwise id aud OF 
composition. E : 





Bombay Rent. Restriction Act ‘of 1939 together, with 
Bombay Rents Hotel Rates and Lodging. House Rates 
(Control) Act by. V. K. Desai, published by ‘Chandrakant 
Chimanlal Vosa, Ahmedabad ; 1944 ; Price Rs. 1-8 net, . 

. This small volume- on the law relating to Rent Restriction in 
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the, city of Bombay. comprises the. texts of. two recent local 
statutes of that Province with such short holes. thereon as the 
learnéd author has thought fit to “append. to some of the more. 
important sections thereof. - A reviewer's task in - connection with 
such. publications ends with a mere announcement of its publication 
just to, call the attention of those who may feel interested in d 
Absenee of complexity i in the subject and itse phemeral character 
are perhaps the chief reasons for-the learned author for not taking 
great pains-over the, subject dr for not going very deep into it.: Any 
how, the publication: has a utility of its own and. will proye-: -servic&- TN 
able to those who are desirous of reaping the benefit of the two 
currént rent restrictive statutes of the Province of „Bombay nor to 
thé victims òf those ‘two statutes; who are anxious, to get, out,of;. 


-—- 


their clutches. ace | Hor itu us n 


- 
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. Labour and Factory Legislation in India by i M.) Tri; 
vedi of the Middle.Temple ; Publishers N. M, inpak Limited. of 
Bombay, 1945, Price Rs..15 net.- i 
.' This publication is more a collection of statutes. ‘than, a “legal 
treatise on the Jaw. relating to labour and conditions of employment 
in factories. So far as we are aware, this is the first publication of 
its kind-and has removed a real. want. The labour ,and factory 
people and those who are interested in protecting tlre interests of 
such people will undoubtedly congratulate the learned author, from 
the core of their heart. Although the publication. includes. both, 
the pre-war and war-time, legislations of the Central Government, 
still it is not likely to be of any great use to the people . outside 
the Bombay Presidency inasmuch as it has not included within its: 
compass the local statutes and the rules of, the Governments . of. 
provinces other ihan- Bombay. We, , however note with great 
pleasure that the learned author has an. intention to , make the 
publication a more comprehensive one by the inclusion ` of thẹ, 
statutes and the rules of the other provinces. also in the near future. 
The most important part of the work is the Introduction in which: 
the learned author has given admirable summaries of the provisions, 
of the, different statutes embodied inthe work. With ‘the help of 
these summaries, . the readers will at once kaow the real scope : and, 
object of each statute relating to the subject of labour ‘and factory ~ 
legislation. In the said Introduction, the readers will find &lsó &- 
brief sketch of the salient features of what is now known as Beve- 
ridge Plan as also some’ discussions over some. of ‘the: burning probs, 
lemsof social-legislation in relation to labour and: factory ‘administra Aa 
tion: The execution of the work has been carried” ‘out - with- the 4 


usual excellence charaéteristicof all : S OB d publications, " iie 
x E goats bibs a E 
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_ POSITION OF NONRESIDENTS UNDER THE INDIAN. 
INCOME TAX ACT. 


By- 
Mr, SANJIB CHAUDHURI, M; A, B. L., ADVOCATE, Hick Court, - 
CALCUTTA AND LEGAL ADVISER To THE MAHARAJA 
oF NEPAL. 
"The Indian Income Tax Act defines the word Assessee in 
- section 2 of the Act. ‘An Assessee is a person by whom Income.Tax 
‘is payable’. Each of the Taxing sections 7, 8, 9, IO, 12 says,. ‘The 
Tax is payable by an Assessee’.. The first question therefore-to-be 
*determined is :— 

.Can a nonresident individual or person -be an Assessee under 
the Act ? 

:.'To make an Assessee of a person some conditions of. Fact and 
Law must be satisfied. A Person cannot be an Assessee under the 
Act unless these conditions are true of him. | 

These conditions are’as follows :— 

r. The person whether Resident or Nonresident must have 
some Total -Income as defined .in section 4 of the Act read with 
'section 42. 

2. His income must be above a minimum. 
3. Hisincome must not come within any kind of Exemption 
either according to the Provisions of the Indian Income Tax 
Act or ic coroIEE to the m uu of international 
law. . : 
he ' He, asa person, must bs within the local extent of the- Act 
as delimited by the Act itself and must not have been excluded 
from the Operation of the Act by express words of Law or by clear 
'"HBpucanon Vide echon 1(a). 
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The Act has two section with regard to its ‘application. One is 
with regard to persons and this is section 1(2) .called the extent of 
the Act. And the other is section 4 called the application of tho- 

' Act. Itis thus evident thatthe Income Tax Act does not see 
Persons only or Income only. It takes into consideration both 

-` Persons and Incomes. And it delimits them both for the purposes 
ofthe Act. To put the matter in the language of science it sees 
Persons through the Prism of Income. One is first a person and 

he becomes an Assessee only if the Tax is payable by him according 
to some provisions of the Act studied in their due relation to oné - 
another. This view is true in the case of Nonresidents also. 

Now, some Nonresidents are kept within the purview of the Act 
by the Local Extent of the Actand some are kept out by clear 
implication. This will be clear, from section 1(2) of the Act which 
runs as follows :— 

It (meaning this Act) as to the whole of British India 
including British Baluchistan and the Sontal Perganas and applies 
also” within the Indian States and the Tribal Areas to British 
Subjects who are in the service of the Crown or of Local authority 
' established in the exercise of the Powers of the Crown Representa- 
tive of thé Central Government in that bebalf -and to all Other 

/ Servants of the Crown in the said States or Areas. 

A person, to be an assessee, must therefore first be within the 
delimitation enunciated herein. This is the first condition which he, 
as a person, will have to satisfy ifhe isto be brought within the 
mischief of the Act. _The second condition is also expressed clearly 
in the Act itself. He must Have Total Income as defined. in 
section 4 of the Act. | 

Analysing section 1(2) of the Act we find 

(1) That it is expressed in terms of territories and Persons, 

(2) That it includes persons and territories specifically. Jh 

(3) That whatever persons and territories are not within this 
delimitation must be taken as excluded by clear implication. : 

The Act extends to the whole of British India including British 
Baluchistan and the Sontal Perganas. This may be interpreted as . 
follows :— 

That it extends to all British subjects in British India including 
British subjects in British Baluchistan and the Sontal Perganas. 
For Legislation as a rule runs only as far as allegiance does 

OR - 

That it extends to all.Residents of British India including the 

residents of British Baluchistan and the Sontal Perganas. The 


= 
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main scheme of the Act seems.to have been based. more on the 
ground of Residence than on that of Allegiance though the element 
of political subjection has not béen given a complete go-by. 


The Act applies Also within the Indian States and the Tribal 
Areas to British Subjects who are in the service of the Crown or of 
a Local authority established in the exercise of the powers of the 
Crown Representative or the Central Government. 


This may be interpreted as follows :— 


"That it extends also” to some nonresident British subjects who 
are resident in the States. These nonresidents are definitely deli- 
mited so that a British Subject resident in China or Siam is not, as 
a person, within the Local Extent of the ct by the clear impli- 
cation of the language of the section. 


The Act applies to all other servants of the Crown ín the said 
States or Areas. ue 


' This may be interpreted as follows :— 


That it extends to all servants of the British Crown who may, 
by extended interpretation, be servants of the Government of India 
also, whether such servants are foreigner Individuals, Foreigner 
domiciled persons or British subjects pure and simple. Here 
therefore we find another group of ESOR who may as 
Persons be : 


a, Subjects of British India or 
b. Subjects of other sovereign States " 


The section 1(2) therefore, mentions and delimits those Non- 
residents who may be taxed. Is there any other class of Nonresident 
Individuals who may be Assessees under the Act according to the 
Local Extent of the Act itself. The answer must be in the negative. 
This is particularly so in view of the fact that both sections 3 and: 4 
of the Act are made ‘Subject to the Provisions of the Act'the 
principal provision, as we interpret the act, being the provision 
with regard to the local Extent of the Act which is delimited 
in Persons and territories. ` j 


_ In the face of this interpretation the usual ‘departmental - inter- 
-pretation that all who are not Residents under section 4-A are 
Nonresidents under. the Act is fallacious. For to be, as persons, 
_within the ambit of the Act such Nonresidents must further satisfy 
the conditions clearly expressed in the section on the Local Extent 
of the Act, They must be residents in the Native States and Tribal 
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areas being British subjects themselves. They must be Residents in 
Native States and Tribal areas as Crown Servants being UNE of 
any country whatsoever. 
We should give here a few words for explaining the position. 
Every rule of Jaw has three aspects. It may be regarded- from the 
point of view of persons it affects. It may be regarded from the 
point of view of therights and duties which it creates. It may 
also be viewed from the point of view of the remedies prescribed 
for the violation,of the rule. Likewise every statute taken asa 
whole may be viewed from all these points of view. It may ‘delimit . 
its own field of operation from the point of view of the persons it 
affects, It may also be viewed from the point of view of the rights 
and duties itcreates. Likewise it may prescribe in specific terms 
the remedies for the breach of the rules also. The Indian Income 
Tax Act has done all these. Instead of demarcating its field as far 
as possible in terms of Income only, it has demarcated its field 
in terms of persons also. And -this is clear from section 1(2) of the 
Act as also from sections 3 and 4 both of which contain thé words 
‘Subject to the Provisions of the Act’. Section 4 previously: had 
the words 'Save As Hereinafter Provided' as proviso. But the ptesent 
Proviso is more comprehensive. The persons whom these sections 
are to attract as Ássessees must be within the delimitation expressed 
jn the words of sections r(2). The conclusion, therefore, is-that 
those Nonresidents who are kept outside the purview of the Act 
by the terms of the Act itself are simply excluded from the opera- 
tion of the Act. Others may only be exempted, as they have 
sometimes been, on account of their income being of a particular 
class and sometimes on account of their special position as Persons 
as in the case of the Viceroy of India, some diplomatic Represen- 
- tatives and some members of the Nepalese Force although such 
exemptions are expressed in the Act or the rules, in the a of 
income. | 
We should here point out that Exclusion of persons qua persons 
is one thing and exemption of a person's income is quite another. 
Exemption is a term which is applicable only to those who as a rule 
are liable. The Viceroy and Diplomatic representative of foreign 
countries are in sucha position. The language of the Act. may 
show that it is their income that is exempted. But a little.examina- 
tion will show that in substance and spirit they are exempted as 
persons, the very same class of income of other persons in different 
positions: being ape taxed by the Act itself in veryoclear 
terms. ` "EE 
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There are of course provisions in the Act referring“ to,- the 
taxation of Nonresidents and this, too, in a very severe form in the 
body of the Act itself Vide section 42 of the Act. But however 
severe these provisions may be, they can be operative only within 
the limit set up in terms of persons and areas -in the section on 
the scope of the Act itself.. For once having specifically delimited 
the local extent of the Act any taxation that is carried out of the 
limit is clearly void even ifit has been submitted to. It is an 
established doctrine of law that an illegal taxation can create no 


.precedent for itself. 


We shall now answer an objection that may be urged against 
the interpretation of section r(2) which we ourselves have 
attempted. This objection is as follows :— 

‘This Act extends to the whole of British India..... Nd 
means ‘this Act extends to all income in British India? and the 


‘section does notat all intend any delimitation from the point 
"of view of persons. Our objections to this. view are as 


follows :— - 

a. Wordsof a Statūte even according to one of the latest 
decisions of the Privy Council are to be given their own natural 
meaning. They are not to be given an extended meaning from 
any general policy of law or any principles of jurisprudence. 
As the words now stand if section 1(2) they yield a clear and 
specific meaning which cannot--be displaced by any kind of 
presumption in favour of the Intention or general policy of the 
Legislature. 

.b. ‘All Income in British India" even if placed for the words 
‘Whole of India’ will not yield sufficient meaning for; the 
purposes of the Act. Some incomes are deemed to accrue, 
arise or to be received in India and these words will also have 
to-be read into the section for the purposes of this kind of 
Interpretation. 

. & The word ‘Also’ with the word - ‘applies’ in the sector 
clearly shows that the Legislature intended aaa terms of 
Persons. 

d. The Income outside India of Residents who are - - the 
principal subjects of taxation is definitely brought within the 
mischief of the Act by section 4 of the Actitself. It may here 


-be stated ‘that the Income Tax department will be the greatest 
. offender if they interpret the words Whole of India as Ali Income 


in-British India and repeat the words before every personal delimi- 


.tation made in section 1(2). 
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e. The section does not contain the word 'Income'' and yields 
a perfectly good meaning without it. This meaning will be more 
clear if we place the words. ‘Asan Act of Legislative enactment’ 
after the word ‘It’. 

f. That the application of the Actin point of persons is in 
section 1(2) of the Act and that of the Act in point of income is in 
` section 4, and finally 

ge The word ‘Non-resident’ is no where defined i inthe Actor . 
the Rules made under section 59 of: the Act and its meaning is 
further confused by the definition of a class of persons as ‘Not. 
Ordinarily Resident’ in the Act itself. 

` There are many exemptions in the Income Tax Act both of 
income and of persons though as we have already remarked some of 
the exemptions of persons are expressed in the language of Income. 
We shall not deal in detail with these with reference to 
Nonresidents. They are. applicable only in the case of those 
. Nonresidents who are within the purview of the Act according to^ 
the Local Extent of the Act.  But'as for the other Nonresidents 
who may have income in British India some sections of the Act. 

must be otherwise framed to attract them or they go outside its 
scope according to the very letter of the Law. As we have aleady 
said we do not raise the question of jurisdiction here. We stand 
on the standing clauses of the Act, oh the very definition of the 
word Assessee in the Income Tax Act and on the Local Extent of 
Act as expressed in the language of section 1(2) and on the fact 
that the word ‘Nonresident’ is not defined either by the Act or in 
the Rules made under it. EE. 

We may refer here to another class of Nonresidents who cannot . 
be taxed. These Nonresidents -may be drawn as Persons by 
section r(2) of the Act. But if they are noncitizens’ and have their 
dimicile elsewhere in a foreign sovereign state, they cannot be taxed 
if all their income is only what is called “Intangible Personal | 
Property in International Law", As between two fully sovereign 
States one-should not displace a .principle of International Law. 
As between a sovereign State and Subordinate India whose legis- 
lature has promulgated -the Indian Income Tax Act, the question is 
still more delicate. Such Nonresidents, therefore, as are legitimately 
within the ‘purview of the Indian Income Tax Act as Crown 
Sérvants cannot be taxed on their Intangible Personal property . 
such as Income from Shares, Securities; Debentures and so on. 
They ‘can’ however be taxed on the income of their Real-and 
Tangible personal property if the relevant-Act of a foreign sovereign 
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Legislature specifically does so. International law will support 
taxation to such an extent. . d Ru 

The truth is that the Indian Income Tax Act is not a happy 
piece of legislation with.regard to its provisions for attracting 
Nonresidents and if the department of Taxing tries to supplement 
it according to their own ideas they will simply roam in a region of 
uncertainties. They have done so till now and is not likely to fare 
better in the near future. But in this contribution we have nothing 
to do with this aspect of the matter. MEL 

Summarising the position of Nonresidents under the Act we 
may lay down the following points for the use of the practising 
lawyers. 

A. That in the Act the word Nonresident primarily means only 
a subject Nonresident. For extended use the Legislature must use 
definite and specific words. The word cannot asa word of law 
mean or imply a noncitizen or an undomiciled person. Moreover 
the word is not defined in the Act or in the rules made 
“under it f 
= ,B. That the Indian Income Tax Act by defining the word 
resident in section 4-A in & particular way has made the field 
of Nonresidents vague, confusing and uncertain. It has elimi- 
nated domicile and allegiance in one place and retained it 
elsewhere. _ T" 

C. That the Income Tax Act has further confused the field of 
Nonresidents by introducing a class Not Ordinarily Resident into 
it. They have here taken by implication the elements of allegiance 
and domicile into consideration after having rejected these 
elements by the wordings of section 4-A. Moreover the words 
‘Not ordinarily Resident’ themselves mean Nonresidents. 

D. "That only those Nonresidents may be taxed who are within 
the local extent of operation of the Act as delimited by section r(a). 
Such Nonresidents alone can satisfy the conditions which can bring 
Assessment into existence and may come within the definition of 
the word Assessee in the second section of the Act. 

E. That of these Nonresidents who alone can be attracted by 
_ the provisions of the Indian Income Tax Act, only those the Legal 
Situs of whose property is in international law in British India and 
the delimited territories can be taxed inspite of the provisions of 
section 42 of the Act taxing Nonresidents. 

F, The word Non-Resident and Not Resident wherever it may be 
found in the Act must be interpreted as such Non-resident as have 
been attracted within the purview of the Act by the express 
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provisions about the local extent of the Act in the Act itself hs by 
section 1(2) of the Indian Income Tax Act. 

The Income Tax Department should not confuse inae the - 
two- words- Extent and Application. The Extent of the Act is 
Clearly laid down’ in section 1(2) and the Application of the Act 
which has a comprehensive and amended Proviso is not in 
section t(2) but-in section 4 of the Act itself. 


_ 








